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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1946 
ed. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision humbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 2944) 


In re ALTA VISTA CREAMERY COMPANY et al. AMA Doc. No. 43-1. 
Decided October 3, 1951. 


Denial of Application for Interim Relief 


Application for interim relief requiring suspension of Order pending the 
disposition of a hearing on a petition under section 8c(15)(A) of the 
act, denied, on the ground, among other things, that petitioners failed to 
show that they would suffer irreparable injury if they were required 
to comply with the recently issued milk marketing order regulating the 
handling of milk in the North Texas marketing area. 


Leake, Henry, Golden and Burrow, of Dallas, Texas, for petitioners. Mr. 
Joseph A. Walsh for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF REQUEST FOR INTERIM RELIEF 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1987 (7 U.S.C. 601 et seg.). A number of the handlers subject 
to the recently-issued order under the act regulating the han- 
dling of miik in the North Texas marketing area have filed an 
application for interim relief along with a petition attacking the 
validity of the order for numerous reasons. 

An answer to the petition for interim relief was filed by the 
Assistant Administrator, Production and Marketing Administra- 
tion, United States Department of Agriculture. At the request 
of petitioners, a hearing was scheduled on September 21, 1951, 
for the submission of testimony and argument on the question 
as to whether the order should be suspended as to the petition- 
ers pending a ruling on the merits of their petition. The petition- 
ers, however, did not appear. 

The petition and the application for interim relief do not con- 
vince us that the interim relief asked for should be granted. Of 
35 handlers subject to the order, only 14 are petitioners and on- 
ly 138 ask for interim relief. Moreover, after careful considera- 
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tion, we see no irreparable injury for which we should suspend 
the order at this time. Indeed, the petition claims that the pe. 
titioners are paying as much or more for milk as the minimum 
prices prescribed by the order they are attacking. 


Accordingly, the application for interim relief, designated 
“Motion to Suspend Effective Date...”, is denied and dismissed, 


(No. 2945) 


In re THE BABCOCK DAIRY COMPANY et al. AMA Doc. No. 30-5. 
Decided October 15, 1951. 


Order No. 30—Validity of Provisions in Order Requiring 
Payments to Cooperatives for Members’ Milk 


Where petitioners, handlers of milk subject to Order No. 30 issued under 
the act which reguiates the handling of milk in the Toledo, Ohio mar- 
keting area, complained of amendments to the order and primarily 
questioned the validity of section 930.7 (a) and (b) of the order re- 
quiring that handiers pay to a cooperative association of producers 
instead of directly to the individual member-producer for miik delivered 
by the latter, the Judicial Officer held, that the provision in question is 
in accordance with law as being authorized by the act as well as being 
necessary, incidental to, and not inconsistent with other provisions of 
the order. 


Scope of Section 8c(15)(A) of Act 


The scope of the proceeding under section 8c(15)(A) of the act does not 
extend beyond questions of law; therefore, this is a review proceeding 
concerned only with the legality of the action taken in issuing the pro- 
tested amendments. 


Evidence—Chaotic or Disorderly Condition of Market as not 
Essential for Issuance of Amendment of Miik Order 


There is no condition precedent or a jurisdictional requirement for any 
amendment of an order, as well as any promulgation order, that evidence 
and a finding must show that a market is in a chaotic or at least disor- 
derly condition without the proposed amendment or order. 


Provision in Order Requiring Payment to Cooperative 
Justified by Evidence of Record 


Given the statuatory policy and the “will tend to effectuate” standard for 
the application of the statuatory policy in the act, it cannot be said that 
the evidence in the record is not enough to justify a requirement of 
payment to the cooperative for milk for which it is authorized to collect 


payment. 
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Incidental and Necessary Provisions in Order Authorized 
by Section 8c(7)(D) of Act 


The authorization by section 8c(7)(D) to include incidental and necessary 
provisions in an order permits such provisions as are reasonably suitable 
for carrying into execution the powers expressly granted. “Necessary”, 
as used in this connection in the act, does not mean indispensable, essen- 
tia! or vital. In issuing the order in question, the Secretary made ex- 
tensive findings concerning the desirability of the protested provisions. 
It is concluded that the reasons given in such findings are ample to 
support the provisions as “incidental” and “necessary.” 


Provisions in Order Requiring Payment to Cooperatives 


Justified by Section 8c(5)(A) and (B) of Act 


The coopera ive here, by virtue of the membership contract, is the consignee 
for the sale of the milk of its members. Because the cooperative may not 
have yet found it necessary or desirable to disturb the status quo and 
because it continued to permit the members to ship their milk to the 
regular dealers, it does not follow that the milk was not “purchased” 
from the cooperative within the meaning of section 8c(5)(A) or was 
not “delivered” by the cooperative within the meaning of Section 
8c(5) (B) of the act. 


Statutes—Construction and Interpretation—Avoidance 
of Narrow Literalistic Interpretation 


As is true generally in the case of other statutes of a remedial nature, the 
courts have avoided narrow literalistic interpretation of the statuatory 
languags in favor of administrative constructions seeking to achieve 
the statutory objectives. The “terms of the Order are largely matters 
of administrative discretion” and the technical details “are left to the 
Secretary and his aides.” 


Legality of Change of Custom of Market 


As far as changing the custom of the market is concerned, there is no 
illegality. The order simply requires the petitioners to honor an assign- 
ment by the producer to the cooperative of the monies due because of 
the handlers’ purchase of milk. Common law and equity recognized 
assignments of this nature and, indeed, a debtor pays an assignor at his 
peril when he has notice of the assignment. 


Adequacy of Findings of Fact 


tis plain that the considerations set out in the Assistant Administrator’s 
report and the Secretary’s decision comprise findings which are ade- 
quate to meet statuatory or constitutional requisites, although a change 
in the matter of paying for milk to operate in the future necessarily 
called for some predictions or explanations as to how the change pro- 


d for posed would operate in the future. The Secretary also reaffirmed the 
| that J eriginal findings made at the time of the issuance of the order. 
nt of 


laniels, Swope, and First, of Harrisburg, Pennsylvania, for petitioners. 
Mr. John M. Durbin for Production and Marketing Administration. 
Mr. Glen Wagner, of Toledo, Ohio for the Northwestern Cooperative 
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Sales Association, Inc., amicus curiae. Mr. Earl J. Smith, Hearing f 
Examiner. fi 
Decision by Thomas J. Flavin, Judicial Officer ti 
PRELIMINARY STATEMENT : 

This is a proceeding under Section 8c(15)(A) of the Agri-§ in 
cultural Adjustment Act (1933) as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.). The 
nine petitioners are handlers subject to Order No. 30 issued un- ec 
der the act which regulates the handling of milk in the Toledo, C 
Ohio, marketing area. The petitioners complain of amendments D 

; to the order which became effective after notice, hearing, etc., D 
on May 1, 1950. An application for interim relief was denied} j, 
on May 24, 1950 (9 A.D. 567). pe 

By stipulation, the parties incorporated by reference the re] px 
cord leading to the promulgation of the protested amendments] ph; 
and agreed that no new evidence would be received in this pro-| re 
ceeding. Suggested findings of fact, conclusions, etc., together at 
with supporting briefs were filed by the parties. Presiding Of- 
ficer Ear] J. Smith, Office of Hearing Examiners, United States 
Department of Agriculture, issued a report recommending that 0] 
the relief requested by the petition be denied and the petition} © 
be dismissed. The petitioners filed exceptions and requested oral} 93 
argument. The respondent also filed exceptions to certain state-| in 
ments in the report. Oral argument upon the exceptions was] ne 
held before me in Washington, D. C., on June 21, 1951. 

The petitioners’ principal grievance is with section 930.7(a)| fy, 
and (b) calling fcr payments by handlers for milk to a cooper- os 
ative association of producers instead of directly to the individu- 
al member-producers. The petitioners also complain in their pe 
tition (1) of section 930.2(c) (10) requiring handlers to supply Se 
the cooperative association with information as to milk receipts, co 
etc., from the producers, (2) of section 930.9 (c) requiring a] th 
report to the cooperative association of the amount of butter-| sa 
fat shortage or overage on member milk found in any plant as] tic 
shown by the records of the market administrator, and (3) of | th 
section 930.5(a) (1) increasing the Class I price by 10 cents} yp, 
per hundredweight for January and February. vi 

The petition contends that the issuance of all the challenged] oy 
amendmends was “unconstitutional, illegal, arbitrary and ca] tp, 
pricious,” that the amendments do not tend to effectuate the ag 






purposes of the act, that section 930.9(c) serves to publish in- 
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formation that is confidential and will add nothing to the ef- 
ficiency of the check testing program, and that section 930.5 
(a) (1) is contrary to the evidence introduced at the promulga- 
tion hearing. After the filing of the petition, however, the pe- 
titioners restricted their attack almost entirely to section 930.7 
(a) and (b) dealing with payments for milk to the cooperative 
instead of to the individual producers. 
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FINDINGS OF FACT 






1. The petitioners, the Babcock Dairy Company, an Ohio 
corporation, the Kroger Company, an Ohio corporation, the 
Cherry Grove Dairy Company, an Ohio corporation, Carl W. 
Degner, an individual doing business as the Degner Dairy, the 
Driggs Dairy Farms, Inc., an Ohio corporation, the Ohio Clover- 
leaf Dairy Co., a Delaware corporation, the Page Dairy Com- 
pany, an Ohio corporation, Trilby Farms Dairy, an Ohio cor- 
poration, and Village Farm Dairy, an Ohio corporation, are 
handlers subject to the provisions of Order No. 30, as amended, 
regulating the handling of milk in the Toledo, Ohio, marketing 
area. 


2. The Northwestern Cooperative Sales Association, Inc., an 
Ohio corporation, has been determined by the Secretary of Agri- 
culture to be a qualified cooperative association under section 
930.1(n) (7 CFR 930.1(n)) of the order having full authority 
in the sale of milk of its members and such determination has 
never been revoked or withdrawn. 
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3. For many years handlers in the market have received milk 
from producers, both members of a cooperative association and 
non-members, at their plants directly from the farm. 


4. Since 1946, members of the Northwestern Cooperative 
Sales Association, Inc., sign a marketing agreement with the 
cooperative (Exhibit 4 of the promulgation record) whereby 
the member consigns his milk and cream to the cooperative for 
sale and agrees to deliver the milk to any plant or other loca- 
tion designated by the cooperative. The agreement authorizes 
the cooperative to haul the producer milk or contract for the 
hauling and to negotiate hquling rates. The agreement also pro- 
vides that the cooperative may either collect the amounts due 
on account of the deliveries of milk and pay the producer and 
the hauler or permit the purchaser to make such payments. The 
agreement further provides for a commission from the producer 
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to the cooperative from the proceeds of the sales of the milk and 
cream. 

5. For several years the cooperative has been trying to have f 
payments for member milk made to the cooperative but the 
handlers insist upon paying the individual producers directly. 
Before making the payments to producers, the handlers deduct 
from the amounts due producers the hauling charges owed by 
the producers to the haulers, and the handlers pay the haulers 
by checks drawn on themselves. The rates charged for hauling, 
. however, are negotiated by the cooperative with the haulers’ 
union and this has been the case for some years. 

6. Prior to the effectiveness of the amendments to the order 
in issue, the order provided that payments by handlers were to 
be made either to the producers directly or to the association. 


7. After unsuccessful attempts to get the handlers to make 
payments for milk to the cooperative, a public hearing pursuant 
to notice (14 F.R. 6530) was held under the act upon proposed f 
amendments one of which would require payment to the cooper- [ 
ative. This hearing was held in Toledo, Ohio, on October 31 and 
November 1 and 2, 1949. Following the hearing, the Assistant 
Administrator, Production and Marketing Administration, Unit- 
ed States Department of Agriculture, issued his report which 
included a tentative decision to the effect that the amendment 
proposed by the cooperative be adopted (15 F.R. 815). The | 
handlers filed exceptions to the recommended decision. There- 
after, the Secretary of Agriculture issued his decision (15 F.R. 
1543) and order (15 F.R. 1834) promulgating the amendments 
in issue. 

8. The provisions of the amended order involved are as 

follows: 

“§$ 930.2(c) (10) Upon request, supply on or before the 10th 
day after the end of each delivery period to each cooperative 
association with respect to each producer specified in § 930.7 
(a) the amounts of milk received, the average butterfat 
tests thereof, the amounts of authorized deductions and 
such other information necessary to carry out the provisions 
and intent of §930.7. * * * 


“§$ 930.7(a) Time and method of final payment. (1) On or 
before the 13th day after the end of each delivery period, each 
handler shall, upon request, pay to a cooperative association 
with respect to milk of producers for which it has received 
written authorization to collect payment a total amount not 
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less than the sum of the individual amounts otherwise payable 
to such producers pursuant to subparagraph (2) of this para- 
graph. 

“(2) On or before the 15th day after the end of each de- 
livery period, each handler shall pay each producer (other 
than those specified in subparagraph (1) of this para- 
graph) for milk received from him during such delivery 
period, at not less than the uniform price for such handler 
adjusted by the butterfat differential pursuant to paragraph 
(c) of this section, less the amount of payment made pur- 
suant to paragraph (b) of this section. 


“(b) Partial payments. (1) On or before the last day 
of each delivery period, each handler shall, upon request, 
pay to a cooperative association with respect to milk re- 
ceived during the first 15 days of the delivery period from 
producers specified in paragraph (a) (1) of this section, a 
total amount not less than the sum of the individual amounts 
for such producers, computed at not less than the uniform 
price for such handler for the preceding delivery period. 


“(2) On or before the last day of each delivery period each 
handler shall pay to each producer (other than those speci- 
fied in subparagraph (1) of this paragraph) for milk re- 
ceived from him during the first fifteen (15) days of the 
delivery period at not less than fifty cents (50¢) under the 
uniform price for such handler for the preceding delivery 
period: Provided, That in the event a producer discon- 
tinues shipping to the market during the delivery period, 
such partial payments shall not be made and full payment 
for all milk received from such producer during the delivery 
period shall be made pursuant to the provisions of para- 
graph (a) of this section. * * * 


“$930.9(c) Upon request the market administrator is 
authorized to report to any cooperative association qualify- 
ing under paragraph (b) of this section for each delivery 
period the amount of butterfat shortage or overage in mem- 
ber milk found in any handler’s plant, as revealed by the 
records of the market administrator. For the purpose of this 
report, the butterfat shortage or overage on member milk 
shall be determined as the percentage of total butterfat short- 
age or overage which total receipts of butterfat in member 
milk is of the total receipts of butterfat in the plant. 
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“§ 930.5(a) (1) Class I milk price. To the basic formula 
price add the following amounts for the delivery period 
indicated: 


Delivery period: Amount 


May and June 
July, August, March, and April 
All others 


9. At the hearing referred to in Finding 7, officials of the 
_ Northwestern Cooperative Sales Association, Inc., described their 
unsuccessful attempts to get the handlers to make payments for 
producer milk to the cooperative. On behalf of the cooperative’s 
proposal, evidence was also introduced to the effect that the 
80 haulers who transport producer milk to the handlers’ plants 
are in contact with producers daily and are an available and 
effective method of getting market information to the producers, 
that in the past haulers have been influenced against the 
cooperative’s program by handlers, that the system of the 
handlers paying the haulers by handlers’ checks but with 
producers’ money gives the handlers an unfair advantage 
as far as producer and cooperative interests are concern- 
ed, and that payment of producer money to the cooper- 
ative with the cooperative paying the haulers would put 
the cooperative in a better position to utilize the haulers as 
a medium for the imparting of market information to the pro- 
ducers, a necessary task if satisfied producers and market sta- 
bility are to be maintained. The cooperative officials also testified 
that payment by the cooperative to its members will also make 
the members more conscious of the work of the cooperative and 
more interested: in the market news furnished by the cooper- 
ative. Testimony by the cooperative also claimed that payment 
by the cooperative will make it easier to shift producer milk 
among handlers on the basis of needs and to rearrange hauling to 
effect economies in hauling charges which, according to the testi- 
mony, must be handled from a market-wide standpoint. The 
cooperative urged that the proposal would contribute to more 
orderly marketing (H.R. 19-29). Evidence was also introduced 
by the cooperative to the effect that on some past occasions haul- 
ers were used by one or two of the handlers to discourage pro- 
ducers from joining the cooperative or continuing membership 
in the cooperative (H.R. 29-31, 177-214). 


10. The cooperative also put in evidence that it has shifted 
milk of its members from a plant which had a temporary sur- 
plus (H.R. 29), secured milk for Toledo handlers who were short, 
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and that it has shifted milk from a Toledo plant which could 
not handle the milk because of a strike (H.R. 31). 


11. Officials of cooperatives from markets other than To- 
ledo testified that payment by the cooperative to its members 
tended to make it easier for the cooperative to transfer milk 
to plants where it was needed and also effected economies in haul- 
ing (H.R. 69, 101-102, 131). 


12. There was evidence also at the hearing pro and con that 
the handlers’ quality program would be adversely affected. Some 
witnesses testified that the quality programs in other markets 
have not been adversely affected although the cooperatives have 
been making the payments to members for a number of years 
(H.R. 64, 131). 


13. At the hearing the cooperative officials testified generally 
that while they had no present intention of blending returns, 
they wished to be in a position to do so if the need arises. The 
cooperative witnesses testified that the only practicable way for 
a cooperative to blend returns of its members is to collect the 
payments from the handlers. On behalf of the handlers there 
was evidence that blending can be accomplished without the co- 
operative collecting the payments (H.R. 522-534). The evidence 
showed that the cooperative has members shipping milk to mar- 
kets other than Toledo. 


14. The Secretary’s decision in connection with the issuance 
of the contested amendments stated: 


“Adoption of the proposal will promote the objective de- 
sired by the proponent and will promote orderly marketing 
conditions in the Toledo market. The act provides that a 
cooperative shall not be prevented from blending the net 
proceeds of all its sales in all markets in all use classifica- 
tions. The proponent cooperative is prevented from so do- 
ing by order provisions which permit payments directly to 
member producers, so long as handlers insist on making 
payments in this manner. The proponent cooperative must 
collect payments due to producers to be in a position to blend 
proceeds from sales of milk of its members in different flu- 
id milk markets, or in fluid and manufacturing markets. 
It is well established that different treatment and special 
consideration have been accorded cooperative marketing as- 
sociations by state and congressional legislation alike and 
that the distinctions between such cooperative and other 
business organizations have repeatedly been held to justify 
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' different treatment. It is not desirable to delay correction 
of potentially disturbing conditions until a disorderly mar- 
ket situation develops. Except for the possible effect on 
quality programs, which does not seem to be of controlling 
importance, the record does not show any adverse effect on 
handlers of making payments to cooperatives rather than to 
producers. Such method of: payment would relieve handlers 
of considerable office work which the proponent is willing 
to assume. Payment of member producers by cooperatives 
will promote more efficient marketing of milk, aid cooper- 
atives in keeping members well informed, and make pos- 
sible such disposition of proceeds from milk sales as will 
best promote market stability. It is concluded therefore that 
handlers should be required, upon request, to make payments 
to cooperatives with respect to milk delivered by producers 
who have authorized the cooperative to receive such pay- 
ments, and that the market administrator should furnish 
the cooperative the necessary information for making pay- 
ments to producers.” 


CONCLUSIONS 


As we have pointed out repeatedly, the scope of this proceed- 
ing does not extend beyond questions of law. Section 8c(15) (A) 
of the act provides adjudication, by means of this proceeding, of 
issues as to whether “...an order, a provision thereof, or an obli- 
gation imposed thereunder is not in accordance with law.” [Em- 
phasis supplied.]. It should be clear, then, that this is a review 
proceeding concerned only with the legality of the action taken 
in issuing the protested amendments. 


The petitioners seem to have abandoned the complaints in 
their. petition which do not involve the question of requiring the 
handlers to pay the cooperative instead of the individual pro- 
ducers directly. At any rate, section 930.5(a) (1) increasing the 
Class I price by 10 cents per hundredweight for January and 
February is amply supported by evidence at the hearing as well 
as section 930.9(c) dealing with butterfat shortage or overage. 
Section 930.2(c) (10) is tied up with the requirements princi- 
pally resisted by the petitioners, namely, the provisions of sec- 
tion 930.7 requiring payment to the cooperative, upon its re- 
quest, for milk for which it holds written authorization to col- 
lect payment. Consequently, we shall proceed to examine the is- 
sues raised in connection with this subject. 


The petitioners advance a number of alleged invalidities in 
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connection with section 930.7 most of which may be grouped un- 
der two general headings, (1) the evidence in the promulgation 
record does not warrant the issuance of the protested amend- 
ments and (2) in any event there is no authority in the act for 
their issuance. 


The petitioners urge strenuously that there is no evidence in 
the promulgation record to the effect that the Toledo market is 
unstable or disorderly, that the evidence is to the contrary, and 
that, therefore, there is no evidence to support the Secretary’s 
finding that the declared policy of the act will tend to be effectu- 
ated. This particular line of argument by the petitioners seems 
to set up as a condition precedent or as a jurisdictional require- 
ment for any amendment of an order, as well as any promulga- 
tion of any order, evidence and a finding that the market is in 
a chaotic or at least disorderly condition without the proposed 
amendment or order. It is true, of course, that the Agricultural 
Adjustment Act (1933) was enacted to bring order out of chaos 
in the markets for agricultural commodities, but there is no re- 
quirement of the statute that every individual exercise of power 
under the act must be preceded by chaos or disorder. The Secre- 
tary need find only that, upon the evidence introduced at the 
' hearing, the order (section 8c(4)) or its amendments (section 
» 8c(17)) “will tend to effectuate the declared policy...” The 
| declared policy is a broad one! and of course the standard for 
comparing the evidence with the statutory policy, “‘will tend to 
effectuate”, is of wide and flexible scope. So that as far as this 
issue of the petitioners is concerned, the evidentiary require- 
' ments are related not to some rigid specific proposition to be 
| proved but to broad statutory purposes by means of a measure 
| which itself confers a great deal of discretion in its application 
by the Secretary. 


As shown by the Findings of Fact, there was evidence at the 
hearing that the cooperative had been thwarted in its efforts to 
; get payment from the handlers for the milk of its members, 
that payment of the haulers by the cooperative instead of the 
handlers will contribute to the haulers’ better understanding of 
producers’ marketing problems and will tend to keep producers 


1The declared policy of the act is to establish and maintain such orderly marketing 

conditions for milk as will establish, as the prices to farmers, parity prices as defined 
in the act. But whenever the pr:ces thus determined for a marketing area are not 
Teasonable, in view of the various economic factors affecting the market supply and 
demand for milk and its products, the act drects the fixing of such prices as will reflect 
those econom’c factors, insure a sufficient quantity of pure and who‘esome milk, and 
be in the public interest (§ 8c(18)). 
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better informed about their milk market and its economic fac. 
tors and thus aid in maintaining satisfied producers and a stable 
market. There was evidence, too, that payment to the cooper. 
ative and distribution by the cooperative to the producer-mem- 


bers would enable the cooperative more effectively to transfer f 


milk to where it was needed thus resulting in higher producer 
returns and would also make it easier to work out economies 
in hauling which involved market-wide problems. The record al- 
so shows that the ccoperative has been persistently but patiently 
. attempting to accomplish its objective of getting payment over 
a period of years. Given the statutory policy and the “will tend 
to effectuate” standard for the application of the statutory poli- 
cy in the act, it cannot be said that the evidence in the record 
is not enough to justify a requirement of payment to the co- 
operative for milk for which it is authorized to collect payment. 
Reverting again for a moment to the petitioners’ claims of ex- 
isting orderliness in the Toledo market, the Secretary pointed 
out in his decision, as seen from Finding of Fact 14, that “It 
is not desirable to delay correction of potentially disturbing con- 
ditions until a disorderly market situation develops.” If disorder 
or potential disorder in a market are jurisdictional prerequisites 
for amendment of an order, we do not think it necessary that 
the disorder break loose before the Secretary can act. The co- 
operative, as part of its development program, has sought to 
have its marketing agreements honored by the handlers and to 
collect payment for the milk of its members. It has been dis- 
satisfied for some time by its failure but because it has not been 
more drastic in its efforts up to now does not defeat jurisdic- 
-tion under the act for an amendment of the order. 

Related to both main issues raised by the petitioners, that is 
lack of evidence and absence of statutory authority, is section 
8c(7)(D) of the act. This part of the act authorizes provisions 
in orders “Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5), (6), and (7) and 
necessary to effectuate the other provisions of such order.” 
“Necessary”, as used in this connection in the act, does not 
mean indispensable, essential or vital. Armour & Co. v. Wantock, 
823 U.S. 128, 129-132 (1944); Borden Co. v. Bovella, 325 US. 
679, 682-684 (1945); Roland Co. v. Walling, 326 U.S. 657, 664 
(1946). The authorization to include incidental and necessary 
provisions in an order includes such provisions as are reason- 
ably suitable for carrying into execution the powers expressly 
granted. In issuing the order, the Secretary made extensive find- 
ings concerning the desirability of the protested provisions. We 
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believe that the reasons given in such findings are ample to sup- 
port the provisions as “incidental’’ and “necessary.” 


We have concluded that the evidence was sufficient to justify 
the finding that the amendments in issue “will tend to effectu- 
ate the declared policy.”” We have concluded also that the record 
supports the provisions under the “incidental” and ‘‘necessary” 
language of 8c(7)(D). Another and separate source of statu- 
tory authority is found in section 8c(5) which authorizes pro- 
visions in orders: 


“(A) Classifying milk ... and fixing, or providing a method 
for fixing minimum prices . . . which all handlers shall 
pay, ... for milk purchased from producers or associations 
of producers. [Emphasis supplied.] 

“(B) Providing: 

“(i) for thé payment to all producers and associations of 
producers delivering milk to the same handler of uniform 
prices for all milk delivered by them... . [Emphasis sup- 
plied. ] 

“(ii) for the payment to all producers and associations of 
producers delivering milk to all handlers of uniform prices 
for all milk so delivered ... .” [Emphasis supplied.] 


The petitioners interpret this part of the act to confer authority 
to order payments to be made to cooperative associations only 
when the association itself, as distinguished from the individual 
members, delivers the milk to a handler. The petitioners contend 
that Northwestern has no plant, that the milk here is delivered 
by the producers and that, therefore, section 8c(5)(B) is in- 
applicable. The petitioners read into this part of the act a re- 
striction which we do not think is there. There are no limitations 
in the act upon the words “associations of producers” to “oper- 
ating” or “plant-owning”’ cooperatives as distinguished from other 
types of cooperatives. In United States v. Rock Royal Cooper- 
ative, 307 U.S. 533, 579 (1939), the Supreme Court held that 
there was no intent in sections 8c(5)(A) and 8c(5)(C) to 
distinguish between the “sale’”’ type of cooperative where the co- 
operative obtains title to the commodity and the “agency” type 
where the cooperative acts only as the agent of the members. 
The Court pointed out that neither the act itself nor its legis- 
lative history differentiates between types of cooperatives. The 
coorerative here, by virtue of the membership contract, is the 
consignee for the sale of the milk of its members. Because the 
cooperative may not have yet found it necessary or desirable 
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to disturb the status quo and because it continued to permit 
the members to ship their milk to their regular dealers, it does 
not follow that the milk was not “purchased” from the cooper- 
ative within the meaning of 8c(5)(A) or was not “delivered” 
by the cooperative? within the meaning of 8c(5) (B). 


As is true generally in the case of other statutes of a remedial 
nature, * the courts have avoided narrow literalistic interpreta- 
tion of the statutory language in favor of administrative con- 
structions seeking to achieve the statutory objectives. The “terms 
- of the Order are largely matters of administrative discretion” 
and the technical details ‘‘are left to the Secretary and his aides.” 
Stark v. Wickard, 321 U.S. 288, 310 (1944). In United States 
v. Rock Royal Cocperative, supra (pp. 579-580), the Court held 


that the word “purchased” in 8c(5)(A) and (C) includes milk f 


“acquired for marketing” by a cooperative of the agency type. 
In Queensboro Farm Products, Inc. v. Wickard, 137 F.(2d) 969 
(1943), the Circuit Court of Appeals for the Second Circuit ruled 
that under “form in which or purpose for which it is used” in 


section 8c(5) (A) the Secretary could base classification of milk | 


upon the form in which milk leaves a handler’s plant. See also 
Waddingtcn Milk Company v. Wickard, 140 F.(2d) 97, 100 


(C.C.A. 2d, 1944); Bailey Farm Dairy Company v. Anderson, 
157 F.(2d) 87, 94 (C.C.A. 8th, 1946), cert. denied, 329 U.S. 788; 
Dairymen’s League Cooperative Association v. Brannan, 173 
F.(2d) 57 (C.C.A. 2d, 1949), cert. denied, 338 U.S. 825. 


The petitioners argue that statutes in derogation of the com- 
mon law are to be construed strictly, that it has long been the 
custom in Toledo for the handlers to pay producers directly, that 
statutes should be construed to avoid unnecessary hardship and 
that payment to the agent, the cooperative, does not necessarily 
discharge the handler’s debt to the principal, the producer. As 
far as changing the custom of the market is concerned, there is 
no illegality. Queensboro Farm Products, Inc. v. Wickard, supra. 
With respect to the remaining arguments of the petitioners in 


2Spec’a] consideration is given cooperative associations of producers by the act, See 
e.g., 8c(5)(E) and (F) and 8c(12). Section 10(b)(1) of the Agricultural Adjustment Act 
(1933) provides in part: “. . . The Secretary in the administration of this title shall 
accord such recognition and encouragement to producer-owned and _ producer-controlled 
cooperative associations of producers as wi'l be in harmony with the policy toward 
cooperative assoc ations set forth in existing Acts of Congress, and as will tend to promote 
efficient methods of marketing and distribution.” 

3 E.g., Secretary of Agriculture v. Central Roig Refining Co., 338 U.S. 604 (1950). 
Regard for the purposes of a remedial act “should infuse consrtuction of the legislation 
if it is to be treated as a workinginstrument of Government and not merely as a cole 
lection of English words.” U. S. v. Dotterweich, 320 U.S. 277, 280 (1943), 
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this general field, it would seem that the petitioners would be 
relieved of considerable work in making out individual producer 
checks and there does not seem to be any hardship present. The 
situation caused by the amendments, moreover, is not the novel 
and revolutionary violation of common law principles pictured. 
The order simply requires the petitioners to honor an assign- 
ment by the producers to the cooperative of the monies due be- 
cause of the handlers’ purchase of milk. Common law and equity 
(Pomeroy, Equity Jurisprudence (1941 ed., Chapter VIII)) re- 
cognized assignments of this nature and, indeed, a debtor pays 
an assignor at his peril when he has notice of the assignment. 
| 4 Am. Jur., Assignments § 98. 


The petitioners claim, too, that the order is unconstitutional 
and contrary to the Administrative Procedure Act and the Agri- 
cultural Marketing Agreement Act of 1937 because of lack of 
findings of fact. The contention is that the Assistant Adminis- 
trator made no findings of fact in his intermediate report and 
that the Secretary’s order is likewise devoid of such findings 
because only “claims” and “contentions” of the proponents are 
discussed. The nature of the proposal under consideration, a 
change in the method of paying for milk to operate in the fu- 
ture, necessarily called for some predictions or explanations as 
to how the change proposed would operate in the future. We 
do not share the petitioners’ view that evidence of this type un- 
der such circumstances is valueless. And as to the Assistant 
Administrator’s report and the Secretary’s decision, it is plain 
that the considerations set out therein comprise findings which 
are adequate to meet statutory or constitutional requisites. The 
Secretary also reaffirmed the original findings made at the time 
of the issuance of the order in 1938. 


Any objections, exceptions, or points of view advanced by 
the petitioners that may not be specifically discussed herein are, 
of course, overruled. 


ORDER 


In view of the foregoing, the relief requested by the petition 
is denied and the petition is dismissed. 
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(No. 2946) 


In re JERSEY MILK AND CREAM COMPANY. AMA Doc. No. 27-104, 
Decided October 29, 1951. 


Effect of General Assignments of Claims of Interest of Handlers 
in Proceedings Under Section 8c(15)(A) of Act 


Where petitioner, a handler of milk subject to Order No. 27 as amended, 
which regulates the handling of milk in the New York Metropolitan 
Marketing area, purchased, during the month of May 1948, certain 
quantities of milk from other handlers, and separated a portion of this 
milk into cream and sold the cream to another handler who placed the 
cream in its cold storage warehouse, and, upon information from 
petitioner, the handlers who rec2ived the milk from producers reported 
the milk as utilized in Class II-B, but the market administrator later 
reclassified the milk equivalent of the cream into Class II-A, a higher 
price class, and billed the reporting handlers for the difference, which 
amount the latter paid and were reimbursed by petitioner who in turn 
received the assignments of all the rights of the reclassification, and, on 
the basis of these assignments the petitioner is a party in this pro- 
ceeding, the Judical Officer ruled, among other things, that, although 
there havo been several adjudications in the past in Section 8c(15) (A) 
proceedings based upon assignments from the handler accountable under 
the order, there are serious doubts as to whether any handler other 
than tho one directly affected by the order provisions resisted is eligible 
as a petitioner in these proceedings, but since this has not been raised 
throughout the proceeding a final adjudication should be made with the 
observation that the decision will not be regarded as a precedent estab- 
lishing the validity of general assignments of claims or interest which 
handlers may have. 


Validity of General Assignments of Claims or Interest 
of Handlers in 8c(15)(A) Proceedings 


Although petitioner here is a handler under the act and the order because 
of its receipts of milk from producers and its accountability for such 
milk, petitioner’s cause of action does not arise from any impact of the 
order upon tho petitioner in its capacity as a handler, but the impact is 
upon other handlers who are not parties to this proceeding, and petiti- 
oner’s interest is caused solely by virtue of contract between p>titioner 
and the handlers rather than by operation of the order; hence, petitioner 
is not a handler subject to the requirement protested. 


Effect of Failure to Make Reports of 
Storing of Storage Cream 


Since section 927.6(c) of the Order provides that failure to make reports 
of storing of storage cream shall result in the disallowance of Class 
II-B c’assification, and it is conceded that the reports in issue were not 
filed within the time limits, the market administrator was commanded 
by the order to make the reclassification complained of by petitioner. 
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Effect of Substantial Compliance with Reports 
of Storing of Storage Cream 






104, 





Strict compliance with storage cream provisions is essential in order to 
obtain the storage cream classification. There is no question of “inter- 
pretation” of the pertinent provisions of the order and no possibility of 
accepting “substantial” insofar as the order provisions as written are 
concerned. 










Validity of Provisions Concerning Reports of 
Storing of Storage Cream—Due Process 






2 requirement of the storing report having been adopted after notice and 
hearing and after the introduction of uncontested evidence that the 
reports within the times laid down were believed necessary for effective 
administration of the storage cream classification provisions, and the 
requirement manifestly bearing a reasonable relationship to a legitimate 
objective, the test of substantive due process, it is not invalid, and the 
fact that the market administrator, as an aide in auditing handlers’ 
authorized by section 8c(5)(A) of the act and, in any event, Section 
regularly visit the warehouses customarily used by handlers for storing 
cream may be a consideration to be advanced in a proceeding to eliminate 
the requirement of the handlers’ storage reports but it does not, as a 
matter of law, invalididate the order as written. 















ler 





‘le Application of Provisions of Act Concerning Uniform Prices 


The uniform pricing prescription of the act applies to classifications of milk 
and does not vitiate or control classifications. Storage cream storing re- 
ports are part of the classification of milk as storage cream and are 
authorized by section 8c(5)(A) of the act and, in any event, section 
8c(7)(D) of the act grants the power of including in an order pro- 
visions “incidental” and “necessary” to effectuate the other provisions 
of the order. 











Meaning of term “Necessary” 






“Necessary,” as used in this connection in the act, does not mean indispensa- 
ble, essential or vital. Tho authorization to include incidental and neces- 
sary provisions in an order includes such provisions as are reasonably 
suitable for carrying into execution the powers expressly granted. 
“Necessary. . . frequently imports no more than that one thing is con- 
venient, or useful, or essential to another,” and to “employ the means 
necessary to an end, is generally understood as employing any means 
calculated to produce the end, and not as being confined to those single 

means, without which the end would ba entirely unattainable.” 
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PRELIMINARY STATEMENT 


This is a proceeding instituted under Section 8c(15) (A) of 
the Agricultural Adjustment Act (1933) as amended and as re- 
enacted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent legislation (7 U.S.C. 601 et seq.). 


The petitioner, Jersey Milk and Cream Company, is a han- 
dler of milk as defined in Order No. 27 as amended. which 
regulates the handling of milk in the New York metropolitan 
marketing area. The petitioner onerates a milk manufacturing 
plant at La Fargeville. New York. at which it reveives milk direct 
from producers and also from other handlers. Durine the month 
of May 1948, the petitioner purchased certain auantities of milk 
from other handlers. The petitioner separated a portion of this 
milk into cream and sold the cream to another handler who 
placed the cream in its cold storage warehouse. The handlers 
who received the milk from producers are the persons account- 
able under the order for reporting utilization and payment of 
the utilization values. These handlers reported the milk as utilized 
‘in Class II-B, the storage cream classification because of in- 
formation received from the petitioner. The market adminis- 
trator later reclassified the milk equivalent of the cream into 
Class II-A (a higher priced class) and billed the reporting han- 
dlers for the difference between the Class II-A and the Class 
II-B price. The reporting handlers paid the billings and were 
reimbursed by the petitioner who had agreed to pay for the milk 
on the basis of the market administrator’s classification. The 
petitioner in turn received assignments of all rights in any 
claims which the reporting handlers might have as a result of 
the reclassification. It is on the basis of these assignments that 
the petitioner is a party in this proceeding. 

Although there have been several adjudications in the past 
in section 8c(15) (A) proceedings based upon assignments from 
the handler accountable under the order (In re Breakstone Bros., 
1 A.D. 26 (1942); In re Breakstone Bros., 5 A.D. 864 (1946)), 
we have serious doubts as to whether any handler other than 
the one directly affected by the order provisions resisted is eli- 
gible as a petitioner in these proceedings. When the act states 
that “Any handler subject to an order may file a written peti- 
tion with the Secretary”, we think it means the handler subject 
to the reauirement protested. The applicable rules of practice 
(7 CFR 900.50-et seq.) define a handler (900.51(i) as “... any 
person who, by the terms of a marketing order, is subject thereto, 
or to whom a marketing order is sought to be made applicable.” 
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Of course, the petitioner here is a handler under the act and 
the order because of its receipts of milk from producers and 
its accountability for such milk. But its cause of action in this 
proceeding does not arise from any impact of the order upon 
the petitioner in its capacity as a handler receiving milk from 
producers. The impact is upon other handlers who are not par- 
ties to this proceeding and petitioner’s interest is caused solely 
by virtue of a contract between petitioner and the other han- 
dlers rather than by operation of the order. Since this issue 
has not been raised throughout the proceeding, however, we 
shall proceed to final adjudication with the observation that we 
shall not in the future regard this decision as a precedent es- 
tablishing the validity, for the purposes of these proceedings, 
of general assignments of claims or interest which handlers may 
have. 


A hearing on the petition was held in New York, New York, 
on February 14 and 16, 1951, before Will Rogers, Hearing Ex- 
aminer. Briefs were filed by the parties and a recommended 
ruling denying the relief requested by the petitioner was issued 
by the examiner. The petitioner filed no exceptions to the ex- 
aminer’s recommended ruling. 


FINDINGS OF FACT 


1. The petitioner, Jersey Milk and Cream Company, is a cor- 
poration organized in the State of New Jersey with its office and 
principal place of business at 17 Academy Street, Newark, New 
Jersey. The petitioner operates a plant at La Fargeville, New 
York, where it receives milk from producers and from other 
handlers. 


2. The milk here in controversy was received from producers 
at pool plants operated by Lowville Dairy Cooperative, Inc., 
Lowville, New York, Dairymen’s League Cooperative Associa- 
ti.n, Hammond, New York, and Sheffield Farms Company, Inc., 
Pulaski, New York. The milk was then shipped to the petition- 
er’s plant at La Fargeville, New York, also a pool plant, where 
it was separated. The resulting cream was sold to Breakstone 
Bros., Walton, New York, and stored in Breakstone’s cold stor- 
age warehouse there. 


3. The dates of storage of the cream in the Breakstone ware- 
house, the dates of withdrawal, and the dates upon which stor- 
ing reports of the cream were filed with the market adminis- 
trator are as follows: 
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Date of Filing 
Lot No. Date Stored Date Withdrawn Storing Report 
27-34 May 4, 1948 June 4,1948 June 14, 1948 
27-35 May 6, 1948 June 5, 1948 June 14, 1948 
27-36 May 10, 1948 June 8, 1948 June 17, 1948 
27-37 May 18, 1948 June 11, 12, 1948 June 17, 1948 
27-38 May 17, 1948 June 19, 21, 1948 June 15, 1948 
27-39 May 20, 1948 June 24, 1948 June 14, 17, 1948 
4. The pertinent provisions of the order, as amended, in ef- 
fect at the time of the transactions involved are as follows: 


“Sec. 927.4(a) (1) Burden of proof. In establishing the clas- 
sification of milk received from producers the burden rests 
upon the handler who received such milk from producers 
to show that such milk should not be classified as Class I-A, 
and having established the manufacture of cream, the bur- f 
den rests upon such handler to show that the milk the but- [ 
terfat from which was manufactured into cream should — 
not be classified as Class II-A, * * * 


“Sec. 927.4(c) (5) Class II-B milk shall be all milk... the 
butterfat from which leaves or is on hand at a plant in 
the form of plain condensed milk, frozen desserts or homo- f 
genized mixtures; or which leaves or is on hand at a plant [ 
in the form of cream which is subsequently held in licensed 
cold storage warehouse for at least 28 days, and which is f 
subject at all times to being inspected by a representative 
of the Market Administrator to determine the physical 
presence of the cream. After the first 7 days such cream 
may be moved from one licensed cold storage warehouse f 
to another: Provided, That the Market Administrator re- f 


ceives notice of such removal within 7 days thereafter. 
* * * 


“Sec. 927.6(c) Storage cream reports. On or before the last 
day of the period for establishing classification pursuant 
to Sec. 927.4(a) (2), or, if earlier, not later than 15 days 
prior to the date of final removal of the cream from storage, 
each handler shall report to the market administrator on 
forms prescribed by the market administrator information 
with respect to the storage of cream as a basis for Class 
II-B classification. Failure to make such report shall re- 
sult in the disallowance of Class II-B classification.” 


5. The milk equivalent of the cream in question here met 
all the requirements of the Class II-B classification provisions 
of the order with the exception that the handlers who received 
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the milk from producers failed to report to the market adminis- 
trator the storing of the storage cream within the time pre- 
scribed by section 927.6(c) of the order. 

6. At the time of the transactions in issue, it was the gen- 
eral procedure in the market administrator’s office to have an 
inspector visit the cold storage warehouses in which handlers 
customarily store cream for the purpose of determining the 
physical presence of the cream. Inspectors from the office of the 
market administrator visited the cold storage warehouse of 
Breakstone Bros., at Walton, New York, on May 7, May 13, 
May 20, May 27, June 2, June 10, June 17, and June 24, 1948. 


7. The contested provision of the order, which required the 
| disallowance of the Class II-B classification if reports were not 
filed within the time prescribed, was promulgated as a result 
of a proposed amendment to the order and was discussed at a 
hearing held in New York City on May 14, 1946. Testimony 
with respect to the amendment was presented by George Ware, 
Marketing Specialist, United States Department of Agriculture. 
He was examined with respect thereto by interested parties 
present at the hearing (see Docket No. AO-71, A-10-RO1, pp. 
1367-75). At no time did handlers or others object to the amend- 
ment or to its inclusion in the order. 


CONCLUSIONS 


There can be no dispute about what the order provides in the 
situation involved. Section 927.6(c) states that reports as to 
the storing of storage cream are required to be filed by the last 
day of the period for establishing classification or, if 15 days 
prior to final removal is earlier, the reports are to be filed by 
such time. Section 927.6(c) goes on to say: “Failure to make 
such report shall result in the disallowance of Class II-B clas- 
sification.”” [Emphasis supplied.] “Such” report clearly means 
a report filed within the prescribed time. There are no provi- 
sions fer exemptions or exceptions. It is conceded, too, that the 
reports in issue were not filed within the time limits. We see, 
therefore, that the reclassification complained of is commanded 
by the order. Nevertheless, the petitioner urges that all the 
other conditions for storage cream classiffication, Class II-B, were 
met, that there was “substantial compliance” and that, accord- 
ingly, the II-B classification should be ordered in this proceeding. 

A similar plea for relief was made in the Breakstone Bros., 
Inc., proceeding, 1 A.D. 26 (1942), swpra, where the required 
temperature for storage cream was not maintained for the first 
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seven days of storage. The language of that dec‘sion (omitting 
footnotes) as to the scope of the 8c(15)(A) proceeding is ap. 
plicable here and is as follows: 


“The Secretary in formulating and issuing orders under the 
act exercises a delegated legislative power, the impact of 
which molds, as does a statute, the future conduct of per. 
sons subject thereto. His pronouncements, as embodied in 
an order, have the force and effect of law and cannot be 
altered by him except through a further exercise of his 
delegated power to legislate. This proceeding, on the other 
hand, is judicial and adversary in character, designed to 
afford to persons affected by the Secretary’s legislative re. 
gulations a way to seek relief from erroneous interpreta- 
tions of the regulations and from provisions thereof thought 
not to be in accordance with law. In asking here that sub-f 
stantial compliance be accepted, the petitioner asks the Sec. 
retary in his quasi-judicial capacity, to disregard the clear tratic 
requirement of a rule of conduct promulgated by him in his quire 
quasi-legislative capacity; to ignore, in this adversary pro-f a leg 
ceeding, the plain requirement of his own legislative regula- | there 


by further quasi-legislative action taken as provided in the 
act, is as clear as is his lack of authority to disregard the ing 
plain terms of a regulation embodied in the law itself. The by h 
petitioner’s request for relief, so far as it rests upon the vane: 


plea of substantial compliance must, accordingly, be denied.” dler’ 


crear 
can ¢ 
ment 
quire 
intro 
times 


tion. That the Secretary is not authorized to do this, exceptf 


As repeatedly observed in proceedings under section 8c(15)— the ¢ 
(A), we are not free to grant dispensations from order require} “tt 
"ments except for legal invalidities. Strict compliance with stor-f M. Hi 
age cream provisions has been held necessary in order to obtainf 
the storage cream classification. Sauquoit Valley Farmers Co- 
operative, Inc. v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942); 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (S.D. N.Y. 1942); 
In re Breakstone Bros., Inc., 5 A.D. 864 (1946), supra, as well 
as In the Matter of Breakstone Bros., Inc., 1 A.D. 26 (1942), 
supra. “Deadlines” for the filing of claims, reports, etc., are no 
novelty in the field of law and in the absence of exemptions, ez- 
ceptions, etc., the time requirements of statutes and regulations 
must be met. See e.g., Young v. Hoage, Deputy Commissioner, 
et al., 90 F.(2d) 395, 400 (App. D.C., 1937). Summarizing our 
views on this part of the petitioner’s case, there is no question 
of “interpretation” of the pertinent provisions of the order and 
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no possibility of accepting “substantial” compliance insofar as 
the order provisions as written are concerned. 

We proceed, then, to the issues of possible legal invalidity of 
; the order provisions. In this connection, the petitioner urges 
| strongly that the market administrator did not need the han- 
dler’s storing report of the cream involved because he had in- 
formation as to the storage of the cream for the period and at 
the temperatures required by reason of inspections of the Break- 
stone warehouse by his representative and through warehouse 
reports by Breakstone. Apparently such was the case except that 
the identity of the handler who might claim Class II-B for the 
| cream was unknown. At any rate, this point of the petitioner 
can go only to the substantive due process aspects of the require- 


"— ment of the storing report within the prescribed time. The re- 


; quirement was adopted after notice and hearing and after the 
introduction of uncontested evidence that the reports within the 
times laid down were believed necessary for effective adminis- 
tration of the storage cream classification provisions. The re- 


f quirement, then, manifestly bears a reasonable relationship to 
“f a legitimate objective, the test of substantive due process, and, 
"— therefore, is not invalid from the substantive due process stand- 


' point. The fact that the market administrator, as an aid in audit- 
; ing handlers’ utilization reports, has adopted the practice of hav- 
| ing inspectors regularly visit the warehouses customarily used 
by handlers for storing cream may be a consideration to be ad- 
vanced in a proceeding to eliminate the requirement of the han- 
dler’s storage reports but it does not, as a matter of law, invalidate 
| the order as written. See Dairymen’s League Cooperative Asso- 
| ciation, Inc. v. Brannan, 173 F.(2d) 57, 66 (C.C.A. 2d, 1949) ; 
M. H. Renken Dairy Co. v. Wickard, 45 F. Supp. 332 (E.D. N.Y. 
| 1942). 

| The petitioner makes the further argument that regardless 
of the late filing, the milk involved constituted storage cream, 
Class II-B, and that reclassifying it to Class II-A is in violation 


iy of section 8c(5)(A) of the act providing for the classification 


of milk in accordance with the form in which or the purpose 
for which it is used and the payment of uniform prices by all 
handlers. The petitioner claims that there is no uniformity in 
pricing here because the original handlers had to pay a Class 
II-A price for storage cream, a Class II-B product, whereas other 
handlers who meet the storage cream reporting requirements 
paid only the Class II-B price for storage cream. 

The uniform pricing prescription of the act referred to applies 
to classifications of milk and does not vitiate or control classifi- 
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cations. Waddington Milk Co. v. Wickard, 140 F.(2d) 97, 10 
(C.C.A. 2c, 1944).1 Storage cream storing reports are part of 
the classification of milk as storage cream and are authorized by 
section 8c(5) (A) of the act. In any event, section 8c(7) (D) of 
the act grants the power of including in an order provisions “in. 
cidental” and ‘‘necessary” to effectuate the other provisions off 
the order. “Necessary,” as used in this connection in the act, 
does not mean indispensable, essential or vital. Armour & Co§ 
v. Wantock, 323 U.S. 128, 129-1382 (1944) ; Borden Co. v. Borella, 
325 U.S. 679, 682-684 (1945); Roland Co. v. Walling, 326 US. 
657, 664 (1946). The authorization to include incidental and ne 
cessary provisions in an order includes such provisions as are 
reasonably suitable for carrying into execution the powers ex. 
pressly granted. Cf. McCulloch v. Maryland, 4 Wheat. 316, 413. 
414 (1819), in which it was stated that “necessary . . . frequently 
imports no moer than that one thing is convenient, or useful, 
or essential to another,” and to “employ the means necessary tof 
an end, is generally understood as employing any means Cal- 
culated to produce the end, and not as being confined to those 
single means, without which the end would be entirely unattain-— 
able.” . . 
In conclusion, the order compelled the reclassification resisted 
by the petitioner and the petitioner has failed to establish any) 
legal defect in the order’s requirements. 


ORDER 


In view of the foregoing, the relief requested is denied and} 
the petition is dismissed. 


(No. 2947) 


In re TIMOTHY HUNT. P&S Doc. No. 1947. Decided October 3, 
1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 


Such conditions for classification as reporting utilization, adequate records, burden of 
proof, etc., are commonplace under milk orders. The burden of proof provision, e.g., was 
upheld in United States v. Ridveland Oreamery Co., 47 F. Supp. 145, 149 (W.D. Wis 
1942), and in Bailey Farm Dairy Co. v. Jones, 61 F. Supp. 209, 225 (E.D. No. 1946), 
affirmed Bailey Farm Dairy Co. v. Anderson, 157 F(2d) 87 (C.C.A, 8th, 1946). 
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mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing 
to keep such accounts, records and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and by wilfully mak- 
ing, or causing to be made, false entries in the annual report for the 
year 1949, submitted by him to the Director, Livestock Branch, Pro- 
duction and Marketing Administration, and the respondent entered a 
plea of nolo contendere to the charges contained in the Order of Inquiry 
and consented to the issuance of an appropriate order of cease and de- 
sist and suspension of his registration, and complainant recommended 
that the order consented to be issued, the respondent is ordered to cease 
and desist from engaging in the unfair, unjustly discriminatory, and 
deceptive practices set out in the Findings of Fact, and to keep such 
accounts, records, and memoranda as fully and correctly disclose his 
business as a dealer at the stockyard, and his registration is suspended. 


. Ben{amin M. Holstein for Production and Marketing Administration. 
Mr. Jack Arnold Welfeld of Lucas and Thomas, of Chicago, Illinois, for 
respondent. Mr. John M. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the act. The order of inquiry and notice of hearing, filed 
by the Director of the Livestock Branch, Production and Market- 
ing Administration on February 14, 1951, as amended by an 
amendment filed on March 7, 1951, alleged that respondent, a 
registered dealer, wilfully violated sections 312(a) and 401 of 
the act and section 10 of the Federal Trade Commission Act, which 
section is incorporated in and made a part of the Packers and 
Stockyards Act by section 402 of the latter act. Respondent filed 
answers to the order of inquiry and the amended order stating 
that he had no knowledge or information sufficient to form a 
belief as to certain of the charges, denying the other charges, 
and requesting an oral hearing. Subsequently, on September 18, 
1951, respondent filed an amended answer in which he admitted 
and consented to the jurisdiction of the Secretary of Agriculture, 
entered a plea of nolo contendere to the charges contained in the 
order of inquiry, and consented to the issuance of “an appropriate 
order of cease and desist and an order of suspension of his re- 
gistration not to exceed a period of fifteen (15) months.” Re- 
spondent, in said amended answer, also waived the report of the 
examiner. The Livestock Branch, by its attorney, has recom- 
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mended that an order in the form suggested by respondent 
entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re 
ferred to as the stockyard, at all times mentioned herein wa 
a posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agricultun 
as a dealer buying and selling hogs for his own account and at 
the times of the transactions hereinafter referred to was so re 
gistered. 

3. Respondent, at the stockyard, on the fifteen dates listed in 
the order of inquiry and at divers other times during the year 
1950, in connection with the sale of hogs by respondent, cause( 
various weighmasters, whose duty it was to determine and recori 
on scale tickets the correct weight of livestock weighed on stock. 
yard scales, by reason of cash payments made, or other compen- 
sation given, by respondent to said weighmasters, to weigh such 
hogs at more than their true weights and to issue scale tickets 
showing weights greater than the true weights of the hogs. Said 
false and incorrect scale tickets were made a part of the accounts,— 
records and memoranda of respondent, the stockyard owners ani 
the market agencies through which the hogs were sold. 

4. Respondent, during the years 1949 and 1950, failed to keep 
such accounts, records and memoranda as fully and correctly dis 
closed all transactions involved in his business as a dealer at 
the stockyard, in that the accounts, records and memoranda keptf 
by him failed to disclose fully and correctly all expenses incurred 
by respondent in connection with his dealer operations. 

5. Respondent wilfully made, or caused to be made, false en- 
tries and statements of fact in the annual report submitted by 
him for the year 1949, at the request of the Director, Livestock 
Branch, in that respondent failed to disclose in such annual re 
port approximately four thousand two hundred and sixty-five dol- 
lars ($4,265) of the expenditures made by him in his business. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 8, it is 
concluded that respondent has violated section 312(a) of the act 
and section 10 of the so-called Federal Trade Commission Act. 
The violations involved fraud and deceit and were necessarily 
wilful. The effect of the practice of paying weighmasters was that 
respondent, when selling hogs, received payment for more weight 
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than he delivered. The practice is dishonest and is a flagrant 
violation of the act which cannot be too strongly condemned. 
| Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, also caused false and incorrect entries 
to be made in his own accounts and in the accounts, records and 
memoranda of the stockyard owners and the market agencies. 
This practice is deceptive and is also a flagrant violation of the 
act. 

By reason of the facts set forth in Findings of Fact 4 and 5, 
it is concluded that respondent has wilfully violated section 401 
of the act and section 10 of the so-called Federal Trade Commis- 
sion Act. The failure to keep accurate records and accounts and 
the giving of false information in reports operate to conceal 
violations of the act and to mislead enforcement officials so that 
the enforcement of the act is seriously hampered and frustrated. 

Complainant has recommended and respondent has agreed that 
a cease and desist order be issued against respondent, that he be 
ordered to keep proper accounts, records and memoranda, and 
| that his registration be suspended for a period of fifteen months. 

The order will be issued. 


ORDER 


Respondent shall cease and desist from: 

1. Engaging in the unfair, unjustly discriminatory, and de- 
ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 

2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the act; and 

3. Making or causing to be made false entries or statements 
of fact in any report submitted under the act or the regulations. 

Respondent shall keep such accounts, records and memoranda 
as fully and correctly discloze all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose and to whom paid. 

Respondent’s registration under the act is suspended for a 
period of fifteen months from the effective date hereof. 

This order shall become effective five days after service and 
copies hereof shall be served upcn the parties by registered mail 
or in person. 
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(No. 2948) 


In re H. L. SPARKS AND REX WANDA SPARKS, PARTNERS, D. B. A. 
H. L. SPARKS AND COMPANY. P&S Doc. No. 1999. Decided Oc- 
tober 15, 1951. 


Cease and Desist—Unfair, Unjustly Discriminatory, and Deceptive 
Practices and Devices—Books and Records—Consent Order 


whe the Order of Inquiry charged the respondents with violations of 
various provisions of the act and the regulations thereunder by altering 
scale tickets issued in connection with purchases of hogs by the respond- 
ent, failing to keep full and correct books and records, destroying or 
disposing of duplicate copies of bills or invoices, and using a form of 
bill or invoice which was deceptive in nature, and respondents in an 
amended answer admitted the allegations of fact, except wilfulness, and 
consented to the issuance of the order herein, which was recommended 
by the Livestock Branch, the respondents are ordered to cease and de- 
sist from engaging in the unfair, unjustly discriminatory, and deceptive 
practices and devices described in the Findings of Fact, and to keep such 
accounts, records, and memoranda as will fully and correctly disclose 
all transactions in their business. 

Mr. Harold M. Carter for Production and Marketing Administration. Mr. 
H. L. Sparks and Mrs. Rex Wanda Sparks, of National Stock Yards, 
Illinois, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
‘referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing filed on May 22, 1951, by the Acting Director, 
Livestock Branch, Production and Marketing Administration. On 
July 11, 1951, respondents filed an answer denying certain allega- 
tions of the Order of Inquiry and Notice of Hearing. Subsequent- 
ly, on August 27, 1951, respondents filed an amended answer ad- 
mitting the allegations of fact contained in the Order of Inquiry 
and Notice of Hearing, except that the respondents did not admit 
that they wilfully violated the act and the regulations promulgat- 
ed thereunder, and consenting to the issuance, without a hearing, 
of an order requiring them to cease and desist from violating 
the act and the regulations as set forth in the Order of Inquiry, 
and to maintain full, complete, and accurate accounts, records 
and memoranda covering all transactions involved in their busi- 
ness at the St. Louis National Stockyards, National Stock Yards, 
Illinois. The Livestock Branch, through its attorney, filed a re- 








dur 
sca] 
ents 
hea 
to \ 
basi 


31, 

men 
ness 
keey 
boug 
pric 
tions 


bills 

from 
trans 
in w 
Agri 


Augu 
with 

in th 
ONL’ 
livest 
basis, 
respo 
custo 








ir. 
is, 


-k- 


nd 
or, 
On 
ya- 
nt- 
ad- 
iry 
mit 
‘at- 
ng, 
ing 
ry, 
rds 
usi- 
rds, 





SPARKS AND COMPANY 13825 
Cite as 10 A.D. 1324 


commendation that an order be issued in accordance with the 
order consented to by the respondents. 


FINDINGS OF FACT 


1. The St. Louis National Stockyards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 

2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy livestock at the stockyard on a 
commission basis and as a dealer to buy and sell hogs at the stock- 
yard on their own account, and at the times of the transactions 
of the respondents hereinafter referred to were so registered. 

3. Respondents, at divers times and in numerous transactions 
during the period from February 28 to August 31, 1950, altered 
scale tickets issued in connection with purchases by the respond- 
ents of hogs at the stockyard on a dealer basis by changing the 
head count or the date, or both, shown thereon; resold such hogs 
to various customers; and used such altered scale tickets as the 
basis for bills or invoices furnished the customers for such hogs. 

4. Respondents, during the period from February 28 to August 
31, 1950, failed to keep full and correct accounts, records and 
memoranda which disclosed all transactions involved in their busi- 
ness as a dealer at the stockyard, in that respondents failed to 
keep an accurate record of the number and weight of livestock 
bought or sold or bought and sold each business day, and the 
price paid or received therefor, in connection with the transac- 
tions referred to in Finding of Fact number 3 above. 

5. Respondents destroyed or disposed of duplicate copies of 
bills or invoices they furnished their customers during the period 
from January 1 to July 1, 1950, which contained or explained 
transactions in their business under the act, without the consent 
in writing of an authorized representative of the Secretary of 
Agriculture. 

6. Respondents, during the period from January 1 through 
August 31, 1950, used a form of bill or invoice in connection 
with their transactions as a dealer which was deceptive in nature, 
in that it contained phrases and initials, such as “BUYERS 
ONLY”, “BOUGHT FOR”, and “O. C.”, which indicated that the 
livestock described therein had been purchased on a commission 
basis, whereas in fact the livestock had been purchased by the 
respondents at the stockyard on a dealer basis and resold to the 
customers of the respondents. 
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CONCLUSIONS 


By reason of the facts set out above, all of which have been ad- 
mitted by the respondents, the respondents have violated sections 
812(a) and 401 of the act, sections 201.46 and 201.50 of the 
regulations issued pursuant to the act, and section 10 of an act 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” which section 
is incorporated in and made a part of the Packers and Stock- 
yards Act, 1921, by virtue of the provisions of section 402 of 
the latter act. Inasmuch as the complainant has joined with the 
respondents in recommending that an order be issued requiring 
the respon“ents to ceaze and desist from the practices or devices 
comylained of and to ma‘ntain full, complete, and accurate ac- 
counts, records, and memoranda covering all transactions in- 
volved in their business at the stockyard, such recommended 
order will be issued. 


ORDER 


1. Respondents shall cease and desist from engaging in the 
unfair, unjustly discriminatory, and deceptive practices and de- 
vices described in the Findings of Fact. 


2. Respondents shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved 
in their business at the stockyard, including an accurate record 
of the number and weight of livestock bought or sold or bought 
and sold each business day, and the price paid or received there- 
for. 


A copy hereof shall be served upon each of the parties by re- 
' gistered mail or in person, and this order shall become effective 
on the sixth day after service. 


(No. 2949) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Doc. No. 143. Decided October 18, 1951. 


Extension of Rates and Charges 


Inasmuch as the parties are agreed, respondent’s petition is granted and the 
order of February 20, 1951, as amended by the order of April 30, 1951, 
is extended and shall remain in effect to and including June 30, 1952, 
unless changed by further order before that date, 
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Mr. John L. Currin for Production and Marketing Administration. Mr. R. E. 
Cunningham, of Omaha, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are presently operating under an order issued 
on February 20, 1951 (10 A.D. 149), as amended by an order 
issued on April 30, 1951 (10 A.D. 513), authorizing them to 
assess the existing schedule of rates and charges. The order of 
February 20, 1951, as amended, provides that it shall remain in 
effect to and including February 26, 1952, unless changed by 
further order before that date. 


On October 8, 1951, respondents filed a petition requesting 
that the authority to assess the existing schedule of rates and 
charges be extended to and including June 30, 1952. Prior to 
issuance of the two previous orders, mentioned above, authoriz- 
ing increases in rates and charges, notice of the petitions there- 
for was given to the public and opportunity was provided for 
interested persons to be heard upon the matters covered by such 


petitions. Inasmuch as the present petition does not involve an 
increase of rates and charges lawfully prescribed by the Secreta- 
ry or new rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure 
on this order are unnecessary. 


On October 15, 1951, the attorney for the Livestock Branch 
fled an answer recommending that the petition be granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the order of February 20, 1951, as amended by the order 
of April 30, 1951, is extended and shall remain in effect to and 
including June 30, 1952, unless changed by further order before 
that date. 


This order shall become effective on November 1, 1951. 


. A copy of this order shall be served upon each of the parties 
by registered mail or in person. 
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(No. 2950) 






In re B. HEAGNEY. P&S Doc. No. 1751. Decided October 23, 1951. 
































In 
] 
Dismissal—Decease of Respondent 
Where the Department received information of the decease of the respond- 
ent, accordingly, the Order of Inquiry is dismissed and the proceeding 
is terminated. Wh 
Mr. Jerome S. Ducrest for Production and Marketing Administration. Mr. B. 
Heagney, of Chicago, Illinois, respondent pro se. Mr. John J. Curry, 
Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 
Information has been received to the effect that the respond- 
ent in this proceeding is deceased and accordingly the Order of 
Inquiry is dismissed and the proceeding is terminated. 
{ 
(No. 2951) | 
In re JOHN D. WILSON. P&S Doc. No. 1997. Decided October 23, | Mess 
1951. 
1 
Dismissal—Decease of Respondent Deci 
Where the Department received information of the decease of the respondent, 
accordingly, the Order of Inquiry is dismissed and the proceeding is 
terminated. Th 
Mr. Jerome S. Ducrest for Production and Marketing Administration. | yard, 
Mr. John D. Wilson, of Chicago, Illinois, respondent pro se. Mr. John J. refer 
Curry, Hearing Examiner. : ing, 
Decision by Thomas J. Flavin, Judicial Officer and I 
respo 
ORDER OF DISMISSAL and 4 
Information has been received to the effect that the respond- oe 
ent in this proceeding is deceased and accordingly the Order of R e P 
espc 





Inquiry is dismissed and the proceeding is terminated. 
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(No. 2952) 


In re EDWARD JOYCE. P&S Doc. No. 1969. Decided October 26, 
1951. 


Suspension of Registration—Cease and Desist—Unfair, Unjustly 
Discriminatory, and Deceptive Practices—Consent Order 


Where the Order of Inquiry charged the respondent with violating sections 
312(a) and 401 of the act, and section 10 of the Federal Trade Com- 
mission Act by causing weighmasters, whose duty it was to determine 
and record on scale tickets the correct weight of livestock weighed on 
the stockyard scales, by reason of cash payments made, to weigh such 
livestock at more than their true weights and to issue scale tickets show- 
ing the weights greater than the true weights thereof, and by failing to 
keep such accounts, records and memoranda as fully and correctly 
disclose his business as a dealer at the stockyard, and the respondent 
entered a plea of nolo contendere to the charges contained in the Order 
of Inquiry and consented to the issuance of an appropriate order of 
cease and desist and suspension of his registration, and complainant 
recommended that the order consented to be issued, the respondent is 
ordered to cease and desist from engaging in the unfair, unjustly dis- 
criminatory, and deceptive practices set out in the Findings of Fact, 
and to keep such accounts, records and memoranda as fully and cor- 
rectly disciose his business as a dealer at the stockyard, and his regis- 
tration is suspended. 


Messrs. Benjamin M. Holstein and Jerome S. Ducrest for Production and 


Marketing Administration, Mr. John J. Toohey, of Chicago, Illinois, for 
respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production 
and Marketing Administration, on February 21, 1951, alleged that 
respondent, a registered dealer, wilfully violated sections 312(a) 
and 401 of the act and section 10 of the Federal Trade Commis- 
sion Act, which section is incorporated in and made a part of 
the Packers and Stockyards Act by section 402 of the latter act. 
Respondent filed an Answer to the Order of Inquiry on March 
13, 1951, denying the charges and requesting an oral hearing. 
Subsequently, on October 8, 1951, respondent, through his attor- 
ney, filed an Amended Answer in which he admitted and con- 
sented to the jurisdiction of the Secretary of Agriculture, entered 
a plea of nolo contendere to the charges contained in the Order 
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of Inquiry, and consented to the issuance of an appropriate order, 
with findings of fact, requiring respondent to (1) cease and 
desist the practices complained of in the Order of Inquiry, and 
(2) keep such records, accounts and memoranda as fully and 
correctly disclose all transactions involved in his business at the 
stockyard and suspending his registration for a period not to 
exceed a period of ten months. Respondent, in said Amended 
Answer, also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that such an order 
be entered. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re. 
ferred to as the stockyard, at all times mentioned herein, was 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a dealer 
to buy and sell hogs, at the stockyard, for his own account and 
at the times of the transactions of said respondent hereinafter 
referred to was so registered. 


3. Respondent, at the stockyard, on the two dates listed in the 
Order of Inquiry and at divers other times during the year 1950, 
in connection with the sale of hogs by respondent, caused various 
weighmasters, whose duty it was to determine and record on 
scale tickets the correct weight of livestock weighed on stockyard 
scales, by reason of cash payments made, or other compensation 
given, by respondent to said weighmasters, to weigh such hogs 
at more than their true weights and to issue scale tickets show- 
ing weights greater than the true weights of the hogs. Said false 
and incorrect scale tickets were made a part of the accounts, 
records and memoranda of respondent, the stockyard owners 
and the market agencies through which the hogs were sold. 


4. Respondent, during the year 1950, failed to keep such 
accounts, records and memoranda as fully and correctly disclosed 
all transactions involved in his business as a dealer at the stock- 
yard in that the accounts, records and memoranda kept by him 





The 
wilf 
whe 
deli 
the 


weig 
be n 
acco 
mar. 
viola 

By 
be ec 
act ; 
Act. 
to co 
so tl 
frust 

Co 
that 
he be 
and t 
The « 


Re: 
7. 
tive ] 
nectic 
any { 
a 
recor¢ 
randa 
Stock, 
Res 


failed to disclose fully and correctly all expenses incurred by}’ fu 


respondent in connection with his operations as a dealer. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
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him, ¢ 
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concluded that respondent has violated section 312(a) of the act}€r lod 


and section 10 of the so-called Federal Trade Commission Act. 





This 
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ler,} The violations involved fraud and deceit and were necessarily 
and} wilful. The effect of paying weighmasters was that respondent, 
and} when selling hogs, received payment for more weight than he 
and} delivered. The practice is dishonest and is a flagrant violation of 
the} the act which cannot be too strongly condemned. 
, to Respondent, by causing weighmasters to record incorrect 
ded} weights on scale tickets, caused false and incorrect entries to 
cock | be made in his own accounts, records and memoranda and in the 
der} accounts, records, and memoranda of the stockyard owners and 
market agencies. This practice is deceptive and is also a flagrant 
violation of the act. 
By reason of the facts set forth in Finding of Fact 4, it must 
re.| be concluded that respondent wilfully violated section 401 of the 
was} act and section 10 of the so-called Federal Trade Commission 
Act. The failure to keep accurate records and accounts operates 
to conceal violations of the act and to mislead enforcement officials 
so that the enforcement of the act is seriously hampered and 
frustrated. 
Complainant has recommended and respondent has agreed 
that a cease and desist order be issued against respondent, that 
the} he be ordered to keep proper accounts, records, and memoranda, 
950, and that his registration be suspended for a period of ten months. 
a The order will be issued. 
on 


yard ORDER 

ition y 

hogs Respondent shall cease and desist from: 

how-| 1. Engaging in the unfair, unjustly discriminatory, and decep- 
false| tive practice of bribing weighmasters or other persons in con- 
ints,| nection with any matter involving the handling of livestock at 
ners} any posted stockyard; and 


2. Making or causing to be made false entries in his accounts, 
such|'ecords, and memoranda or in the accounts, records, and memo- 
osed|"@nda of any person subject to the provisions of the Packers and 
tock-|Stockyards Act. 


him} Respondent shall keep such accounts, records, and memoranda 

q by{as fully and correctly disclose all transactions involved in his 
business at the stockyard, including cash expenditures made by 
him, and showing as to each item of expense, the date, amount, 
purpose, and to whom paid. 


aler 
and 
fter 


it is Respondent’s registration under the act is suspended for a 
e att period of ten months from the effective date hereof. 


Act| This order shall become effective five days after service and 
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copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 2953) 


SCHOENBURG BROTHERS PRODUCE Co. v. S. D. EvELoFF. PACA 
Doc. No. 5236. Decided October 2, 1951. 


Dismissal of Petition for Reconsideration 


Where complainant and respondent filed petitions for reconsideration in con- 
nection with their complaint and counterclaim, respectively, held, that 
no error in the prior order has been shown and the petitions should be 
dismissed. 


Changing Type of Refrigeration in Car En Route 
as Not Constituting Acceptance of Commodity 


Where purchaser of a carload of lettuce changed type of refrigeration while 
the carload was en route from shipping point to destination, held, that 
the purchaser’s act did not constitute an acceptance of the lettuce. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Mr. William E. 
Bethards, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITIONS FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 

tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
‘ On January 23, 1951, a decision was issued ordering respondent 
to pay complainant reparation in the amount of $959.60, plus 
interest, and dismissing the counterclaim filed by respondent. On 
February 5, 1951, which was within the time allowed by the 
rules of practice, complainant filed a petition for reconsideration. 
Respondent filed a petition for reconsideration on the following 
day. 


Complainant claims in its petition that errors were made in 
our previous decision, both as to findings of fact and as to con- 
clusions. The first error is stated to be the conclusion, and also 
finding, that the lettuce in car PFE 45761 was not in suitable 
shipping condition at the time of shipment from Salinas, Cali- 
fornia, on July 12, 1949. Complainant contends that the carload 
did not move under normal transportation service and condi- 
tions, and hence the suitable shipping condition rule did not 
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apply, because respondent ordered a change in the transporta- 
tion service en route and also because the carload arrived July 
22, 1949 or one day in excess of the normal transit schedule (9th 
morning delivery) between California and Philadelphia. 

Car PFE 45761 was shipped to respondent by complainant 
from Salinas, California, at 5:00 p.m., July 12, 1949. It appears 
that complainant placed 20,000 pounds of ice in the body of 
the car and ordered the car initially iced at the first icing station, 
vents and plugs closed to destination. On July 14, 1949, respond- 
ent instructed the carrier to cancel all existing retopicing in- 
structions and to retopice to capacity at Pueblo and St. Louis, 
which instructions were complied with. The carload arrived at 
Philadelphia on Friday, July 22, 1949. At 9:30 a.m. July 22, 1949, 
the lettuce was inspected jointly by Binney Inspection Service 
and Railroad Perishable Inspection Agency. The separate reports 
of these agencies reveal that the temperature of the lettuce was 
388 degrees at the top of the load and 37 degrees at the bottom 
and that there was an average of 39 percent “slimy soft rot 
decay, affecting 1 to 3 outer leaves.” The certificate of the federal 
inspection made July 25 states that there was an average of 9 
percent Tipburn and 31 percent Bacterial Soft Rot. 

The opening of the car doors en route for purposes of retopicing 
could hardly have been the proximate cause of the deterioration 
of the lettuce as complainant contends. Certainly the temperature 
of the lettuce on arrival was low enough. As stated in the prior 
decision, another carload of lettuce shipped to complainant was 
also retopiced in transit at the same two points and it arrived 
with little deterioration. Likewise, the claimed one-day delay in 
transit does not appear to have been a factor in the deterioration 
of the lettuce found on arrival. Even if the normal transit time 
between Salinas and Philadelphia is nine days, it is obvious 
from the inspections made July 22 that the deterioration would 
have been abnormal had the car arrived July 21 in accordance 
with such schedule. 

It also appears to be complainant’s contention that since the 
federal inspection was made July 25, three days after arrival 
of the car, it is insufficient to prove lack of suitable shipping con- 
dition. As stated hereinbefore, the lettuce was also inspected on 
the day of arrival and the deterioration noted at that time was 
abnormal. 

Complainant contends further that it was error to conclude 
in the prior decision that respondent’s rejection of car PFE 45761 
was with reasonable cause. The argument here is that respondent 
accepted the carload by issuing icing instructions to the carrier 
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without complainant’s knowledge or consent; that respondent 
had no right to reject the carload after such acceptance; and that, 
since respondent did reject, it may not interpose any defenses to 
complainant’s action for the purchase price. The evidence in- 
dicates that respondent was not aware at the time of shipment 
of the type of transportation service which complainant had 
ordered. Since the carload was billed open, respondent could and 
did order the type of service which it believed was necessary 
under existing and contemplated weather conditions. In view 
of changing weather conditions while a carload of produce is in 
transit, this is probably a usual and expected practice. We see 
no basis for holding that respondent accepted the carload prior 
to its arrival at Philadelphia. 

Now we turn to respondent’s petition for reconsideration. The 
counterclaim involved two carloads of lettuce purchased from 
complainant which were not the subject of the formal complaint. 
Respondent sought to recover damages, claiming lack of suitable 
shipping condition. In the decision of January 23, 1951, it was 
found that the lettuce was in suitable shipping condition when 
shipped and the counterclaim was dismissed. Respondent con- 
tests both our findings and conclusions as to the quality of lettuce 
ordered and its suitable shipping condition. These matters were 
fully discussed in the decision. The order appears to be supported 
by the facts and law applicable thereto. 

We conclude that no error in the order of January 23, 1951, 
has been shown. 

Complainant’s petition for reconsideration is dismissed. 

Respondent’s petition for reconsideration is dismissed. 

‘The reparation awarded in the order of January 23, 1951, 
shall be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 2954) 


PACA Doc. No. 53848. Decided October 2, 1951. 


Dismissal —Failure to Show Deterioration of Commodity 


\ here complainant-purchaser seeks damages a'leged to have been sustained 
because cauliflower purchased from respondent was not in suitable 
shipping condition, held, the complaint should be dismissed for lack 
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of evidence to show that the cauliflower was abnormally deteriorated 
at the destination contemplated in the contract of purchase and sale. 


Sufficiency of Informal Complaint 


So far as a question of interstate commerce is concerned, informal com- 
plaint describing shipment from California, delivery to respondent at 
Kansas City, Missouri, and diversion to Champaign, Illinois, is sufficient 
to indicate the interstate character of the transaction. 


Sufficiency of Complaint—Interstate Commerce 


Complaint describing interstate movement of car is sufficient to indicate the 
interstate character of the transaction. 


Sufficiency of Informal Complaint—Rules of Practice 
The formal complaint amends or amplifies the informal complaint, and con- 


tains the necessary allegation that respondent is licensed or subject to 
license under the act. 


Suitable Shipping Condition—Term Defined with 
Respect to Consigned Rolling or Tramp Car 


Suitable shipping condition, in connection with a reconsigned rolling or 
tramp car, means that the commodity, at time of sale, meets the require- 
ments set forth in section 46.24(j) of the regu!ations under the act. 


Application of Warranty of Suitable Shipping Condition 


Warranty of suitable shipping condition does not app!y to destinations be- 
yond that specified in tho contract of purchase and sale. 


Compla‘nant pro se. Mr. Warren S. Earhart, of Kansas City, Missouri, for 
respondent. Mr. George R. Springborg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received April 11, 1949, and was 
followed by a more detailed info-mal complaint received on or 
about July 5, 1949. In the formal complaint filed Deccmber 23, 
1949, it is alleged that on March 11, 1949, in the course of inter- 
state commerce, complainant purchased from respondent a car- 
load of cauliflower, grading U.S. No. 1, at a total purchace price 
of $844 f.o.b. California, plus $60 for topice, the car having been 
‘hipped from * * *_ , California, and then being on track 
at * * * .| Missouri, and that its ultimate destination was 
* * * | Illinois. It is further alleged that the cauliflower de- 





1336 PERISHABLE AGR. COMMOD. ACT, 1930 
Cite as 10 A.D. 1334 


livered by respondent was decayed and failed to meet contract 
requirements, and that due to the unsuitable shipping condition 
of the cauliflower complainant was damaged in the amount of 
$875.90, consisting of the purchase price of $844, plus a loss of 
$31.90 on sale at * * * , Illinois. 

Respondent filed an answer alleging, among other things, that 
the claim was barred, no adequate complaint having been filed 
within nine months from March 11, 1949. Without waiving other 
defenses, the respondent admits selling a carload of cauliflower, 
then on track at * * *  , to complainant at a total sales price 
of $844 f.o.b. California, and representing that the carload graded 
U.S. No. 1 at shipping point. Respondent alleges delivery of the 
carload of cauliflower to complainant at * * * and that 
the cauliflower met contract requirements. Respondent specifically 
denies representing or warranting that the cauliflower graded 
U.S. No. 1 at the time of sale, and further denies that the final 
destination of the car contemplated by the contract was * * *, 
Illinois, or any point other than * * * . Respondent denies 
any liability to complainant and alleges that complainant failed 
to complain of the condition of the cauliflower within a reasonable 
time after delivery. 

An oral hearing was held at * * * _ , Missouri, on Decem- 
ber 15, 1950. Complainant was represented at the hearing by 
* * * | comptroller of complainant corporation. Complainant 
introduced the deposition testimony of three witnesses, the first 
of whom was * * * , complainant’s president and general 
sales manager. Respondent was represented by counsel and in- 
troduced the oral testimony of * * *, its president and 
general manager. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, * * * , is a corporation whose post office 
addres is * * *. 

2. Respondent, * * * , ig a corporation whose post office 
address is * * * , Missouri. At the time of the transaction 
involved herein, respondent was licensed under the act. 

8. On the morning of March 11, 1949, in the course of inter- 
state commerce, the parties entered into an oral contract provid- 
ing for the sale by respondent to complainant of 490 crates of 
Tornado brand cauliflower contained in car PFE 74910, represent- 
ed by respondent to have been shipped from * * * , Califor- 
nia, on March 5, 1949, to have graded U.S. No. 1 at shipping 
point, and to be then in the outer yards of the Chicago, Rock 
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Island and Pacific Railrcad, at * * * , Missouri, at $1.60 
rer crate f.o.b. shipping point, plus $60 for topice, or a total 
sales price of $844, to be delivered to complainant at * * *, 
Missouri. No destination other than * * * was specified in 
the contract of sale. 

4. Car PFE 74910, containing 490 crates of Tornado brand 
cauliflower, was shipped from * * * , California, March 5, 
1949. The cauliflower, was inspected by a Federal-State inspector 
at loading point on the day of shipment and certified as grade 
U.S. No. 1. The car arrived at * * * , Missouri, at 3:40 a.m. 
on March 11, 1949, and was in the railroad yards at * * *, 
Missouri, when purchased by complainant from respondent. At 
10:20 a.m., respondent ordered the carrier to deliver the car to 
complainant at * * * , Missouri. 

5. There was no inspection of the cauliflower at * * *, 
Missouri. 

6. On the morning of March 11, 1949, complainant sold the 
cauliflower to * * * , Illinois, and at 11:30 a.m. complainant 
ordered the car diverted to * * * , Illinois. The car departed 
from * * * , Missouri, at 9:15 p.m. on March 11, 1949, and 
arrived at * * *, Illinois, at 10:00 a.m. on March 138, 1949. 


7. At about 8:00 a.m. on March 14, 1949, two employees of 
* * * opened the car, inspected from twelve to fourteen 
crates of the cauliflower in the doorway and the first four tiers 
on each side of the doorway, and found 50 percent or more of 
the heads affected with soft rot decay. As a result of this inspec- 
tion, the car was rejected by the * * * , and at 10:30 a.m. 
on March 14, 1949, * * * diverted the car to complainant 
a * © ©, Ties 


8. Thecararrivedat * * * , Illinois, at 3:25 a.m. on March 
16, 1949. A limited Federal inspection of the cauliflower at 10:00 
a.m. on that date established that it was in the following con- 
dition: 

“From 5 to all heads per crate, average approximately 70% 
decay, EF acterial Soft Rot, generally in early stages, appear- 
ing as aumerous small brown spots, affecting curds. Re- 
mainder of curds compact, creamy white to white; jacket 
leaves generally fresh and good to good green color.” 


The inspector was unable to determine grade on account of the 
high percentage of decay. 


9. According to an inspection by the Western Weiching and 
Inspection Bureau at * * * at 5:00 a.m. on March 17, 1949, 
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the lading in the car had shifted one to four inches, there was 
some breakage of crates and bruising, and 97 crates required 
recoopering. 

10. At 11:38 a.m. on March 16, 1949, the car was turned over 
to * * * for sale. Lading was broken March 17, 1949, and 
the car was made empty March 28, 1949. No additional ice was 
placed in the car while it was being unloaded. A deficit of $31.90 
resulted from the sale of the cauliflower by * * *. 

11. Complainant first complained to respondent of the condi- 
tion of the cauliflower in a letter dated March 30, 1949. 

'12. Informal complaints were filed on April 11, and July 5, 
1949, which were within nine months after the cause of action 


accrued. 


CONCLUSIONS 


We first consider respondent’s contention that complainant’s 
claim for reparation was barred, there having been no adequate 
complaint filed within nine months from March 11, 1949. The 
rule is too well established to require citation of authority that 
the filing of an “informal” as distinguished from a “formal” 


complaint within the period of nine months meets the require- 
ments of section 6(a) of the act (7 U.S.C. 499f(a)). Section 
47.3(a) (1) of the Rules of Practice under the act specifically 
provides for the filing of an informal complaint for damages 
within nine months after the cause of action accrues. Section 
47.3(a) (2) of the Rules further provides that “So far as prac- 
ticable,” every such informal complaint shall state such facts, 
thereinafter described, ‘as may be applicable.” Clearly, technical 
rules of pleading do not apply. The two informal complaints in 
this proceeding urquestionably contain the facts required under 
the Rules of Practice and sufficient facts to show a cause of action 
under the act. These complaints state the names and addresses 
of the parties to the transaction, the quantity and grade of the 
produce shipped, the date of shipment, the car initial and num- 
ber, the shipping and destination points, the date, sale price and 
the amount alleged to have been received, and other material 
facts, and they were accompanied by copies of available papers 
relating to the transaction. 

Respondent contends that the failure of the informal complaints 
to show that the transaction was in interstate or foreign com- 
merce constitutes a failure to file a pleading conforming with 
the requirements of the act. The informal complaints, describing 
the shipment of the car from California, delivery to complainant 
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in * * * , Missouri, and diversion from * * *to* * * 
Illinois, definitely indicated the interstate character of the trans- 
action. See Ayres Brekerage Company v. Elba Produce Company, 
PACA Docket No. 4345, 3 A.D. 422; Gilliland & Co. v. San An- 
tonio Comm’ssion Co., PACA Docket No. 4244, 2 A.D. 492, 494. 
The informal complaints are sufficient so far as this question is 
concerned. 

The respondent also urges that the informal complaints were 
defective in that they failed to show that respondent was a dealer 
subject to the act, citing Jwata v. Western Fruit Growers, 90 
F. 2d 575. As indicated above, no such requirement is set forth 
in the Rules of Practice regarding informal complaints, and re- 
spondent cites no supporting decision of the Secretary. The sub- 
sequent formal complaint is regarded as amending or amplifying 
the informal complaint, and the formal complaint in this proceed- 
ing contains the specific allegation that “respondent is licensed 
or subject to license under the Perishable Commodities Act of 
1930 as a dealer, commission merchant, and/or broker.” The 
complaint the Court found defective in the Jwata case was the 
formal complaint filed with the Department and not an informal 
complaint. The formal complaint here contains the allegation 
lacking in the Jwata case. It is concluded that the informal com- 
plaints in this proceeding, amended and amplified by the formal 
complaint, were sufficient to invoke the jurisdiction of the Sec- 
retary and were properly filed. The motion to dismiss made on 
the above grounds at the hearing was properly overruled. 

There is no real controversy over the express terms of the 
contract of sale. It is undisputed that on the morning of March 
11, 1949, during the course of a telephone conversation, the re- 
spondent agreed to sell and complainant to purchase 490 crates 
of Tornado brand cauliflower at $1.60 per crate f.o.b. Califor- 
nia, plus a topicing charge of $60 making a total sales price 
of $844. There also is no real dispute but that the carload of 
cauliflower was then in the railroad yards at * * *, Mis- 
souri, and that the respondent expressly represented the cauli- 
fiower as grading U.S. No. 1 at shipping point. The complain- 
ant urges that the cauliflower also was represented as grading 
U.S. No. 1 at the time of purchase. The complainant’s evidence 
that any such express representation was made, however, is not 
at all convincing, particularly since complainant received with- 
out objection respondent’s invoice describing the caulifiower as 
“US one S/P” [U.S. No. 1 at shipping point], and since there 
was no inspection by anyone at * * * . It is concluded that 
respondent’s representation as to grade related only to grade at 
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shinning point and there is no auestion but that at shipping 
point the cauliflower graded U.S. No. 1. 

The complainant urges that the cauliflower was not in suitable 
shinning condition at the time of the sale. It is comvlainant’s 
position that the car was a “tramp car” and that from the use 
of the term f.ob., there arose a warrantv on the vart of the re- 
snondent that the cauliflower was in suitable shinning condition 
at the time of the sale. There possibly is room for argument as to 
whether the car was in fact a “tramp car” as complainant con- 
tends, or “in transit” or a “rolling car” as the terms are defined 
in‘section 46.24(q) and (r) of the regulations. Decision of this 
question, however. is not essential. for in either case. under the 
provisions of section 46.24(k) of the regulations, the same rule 
as to time would apply. 

“Suitable shipping condition,” in connection with a reconsigned 
rolling or tramp car, means that the commoditv. at time of sale, 
meets the requirements set forth in section 46.24(i) of the re- 
culations. See Ernest E. Fadler v. Hesser, 166 F. 2d 589. 7 A.D. 
589: Associated Fruit Distributors of California v. Lord & Snen- 
cer Comnany. 6 A.D. 40, 46. As it was said in Anonymous, PACA 
Docket No. 4303, 3 A.D. 425, 


“The suitable shipping condition rule provides, in substance, 
that when produce is purchased at a designated shipping 
point or from a designated State at a price f.o.b. shinping 
point, it will be understood that the produce will be placed 
free on board the car or other transportation equipment at 
shipping point, in suitable shipping condition to assure deli- 
very without abnormal deterioration at the destinat*on spe- 
. cified in the contract of sale, if the shipment is handled un- 
der normal transportation service and conditions.” (Em- 
phasis supplied) 


It will be seen that a most important point to be considered in 
this case in applying the rule regarding suitable shipping con- 
dition is the destination specified in the contract of sale. The onlv 
destination point actuallv svecified in the contract here involved 
was * * * , Missouri. The complainant lays great stress on 
the fact that the “inferred” destination of the car was at least 
* * * inasmuch as * * * is where complainant is lovat- 
ed. The fact, however. that * * * is complainant’s address 
gives rise to no bindine presumption that * * * was the in- 
tended destination of the shinment. As a matter of fact. com- 
plainant intended to and did first divert the car to * * *, 
not to * * * . There is no evidence that respondent knew of 
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such intended destination. Moreover, the respondent delivered 
the car to complainant at * * * , and complainant accepted 
delivery at that point. The only destination either “specified in 
the contract of sale” or known to the respondent was * * *, 
and it would therefore seem to follow that the respondent’s obli- 
gation was to deliver cauliflower which was without abnormal 
deterioration at * * *., 

The evidence shows that complainant shipped the cauliflower 
first to * * * , and from there it went to * * *, both 
points being beyond the original destination designated in the 
contract. It has been held that the warranty of suitable shipping 
condition does not apply to destinations beyond that specified 
in the contract of sale. Anonymous, 3 A.D. 425, supra. See also 
Anonymous, 3 A.D. 677. 

With respect to the condition of the cauliflower, a Federal-State 
of California inspection made on March 5, 1949, at shipping point 
revealed that the cauliflower had no decay and then graded U.S. 
No. 1. No inspection, official or otherwise, was made of the ship- 
ment at * * * , According to the affidavits of two employees 
of complainant’s subpurchaser, they made a restricted inspection 
of the shipment at * * * , Illinois, presumably on or about 


March 14, 1949, and found most of the heads affected with soft 


rot decay, averaging at least 50 percent, or better. At * * *, 


Illinois, a restricted Federal inspection was made on March 16, 
1949. The certificate evidencing this inspection reads, in part, 
as follows: 
“From 5 to all heads per crate, average approximately 70% 
decay, Bacterial Soft Rot, generally in early stages, appear- 
ing as numerous small brown spots, affecting curds. Re- 
mainder of curds compact, creamy white to white; jacket 
leaves generally fresh and fairly good to good green color.” 


We note particularly that the reported decay was generally in 
early stages, and that the date of the inspection was some five 
days after delivery to complainant in * * * . These circum- 
stances indicate to us the probability that the decay complained 
of may have developed during the last five days of shipment, 
rather than prior to delivery to complainant at * * * . Ac- 
cordingly, we conclude that complainant has failed to establish 
by a preponderance of the evidence that the cauliflower was ab- 
normally deteriorated at * * * . Respondent is not liable for 
deterioration occurring beyond * * * , Missouri. Anonymous, 
8 A.D. 1276, 1282. 
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Having decided that there is a failure of proof as to breach 
of warranty, it is unnecessary to discuss in detail other aspects 
ot the case. We note, however, other fatal deficiencies in com- 
plainant’s proof. The proper measure of damages herein would 
be the difference between the value of the cauliflower at the time 
and place of delivery to the buyer and the value it would have 
had if it had met contract requirements. The record contains no 
evidence of the value of the cauliflower as of March 11, 1949, at 
* ¥* * . Complainant’s evidence of resale value in * * * 
is insufficient to establish even the value of the cauliflower upon 
arrival at that point. 


Another defect in complainant’s case lies in its failure to notify 
respondent of the alleged breach of warranty until March 30, 
1949. Notice given to respondent more than two weeks after 
complainant knew of the results of the inspection of the cauli- 
flower at * * * would seem to us not to be notice within 
a reasonable time. 


It is concluded that the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2955) 


PACA Doc. No. 5452. Decided October 2, 1951. 


Dismissal—Settlement between Parties 


Where compla’nant notified the Department that a settlement had been 
reached and authorized cancellation of the complaint and respondent 
withdrew his counterclaim, the complaint and counterclaim are dis- 
missed, 


Compla nant pro se. Respondent pro se. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a revarat‘on proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informa! complaint was filed on April 18, 1949. In a formal 
complaint filed September 13, 1950, complainant alleges failure 
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of respondent to pay $662.38 as the balance of respondent’s share 
of the loss sustained in connection with seven carloads of grapes 
handled on joint account. Respondent filed an answer on Novem- 
ber 29, 1950, denying liability to complainant. Respondent’s an- 
swer asserts a counterclaim against complainant in the amount 
of $2,400. Respondent requested an oral hearing. 


The matter was set down for oral hearing at * * * , Cali- 
fornia, on August 21, 1951. On August 20, 1951, the presiding 
officer was notified by complainant that a settlement had been 
reached and that the complaint could be considered as cancelled 
if the presiding officer received a telegram from respondent can- 
celling the counterclaim. On the same day the presiding officer 
received a telegram from respondent stating that the counter- 
claim was withdrawn. Accordingly, the complaint and counter- 
claim filed in this proceeding are hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 2956) 


OSWALD STERN v. NATHAN GORDON. PACA Doc. No. 5611. Decid- 
ed October 3, 1951. 


Failure to Remit Balance of Proceeds Received 
from Consignment Sales—Default 


Where it is alleged that complainant shipped four designated mixed lots of 
fruit and vegetables to respondent for sa'e on consignment for com- 
plainant’s account, produce was received and sold by respondent and 
accountings rendered to complainant, and that respondent remitted 
part of the net proceeds of sale to complainant, but has failed to pay 
the balances thereof, and where respondent failed to file an answer to the 
complaint, held, resrondent’s failure to answer constitutes a waiver of 
oral hearing and an admission of the facts alleged in the complaint, 
and his failure to remit tho balance of the net proceeds received from 
the consignment sales is a violation of section 2 of the act for which 
reparation, with interest, should be awarded complainant. 


Mr. Adolph Stern, of Vineland, New Jersey, for complainant. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C, 499a et 
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seq.). In a formal complaint filed June 20, 1951, it is alleged 
that complainant shipped four designated mixed lots of fruit and 
vegetables to respondent for sale on consignment for complain- 
ant’s account; that the produce was received and sold by re- 
spondent and accountings rendered to complainant; and that 
respondent remitted a part of the net proceeds of sale to com- 
plainant, but has failed and refused to pay the balance thereof. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served by registered mail on respond- 
ent on June 26, 1951. A copy of the report of investigation was 
served by registered mail on complainant on June 27, 1951. 


At the time of service of the formal complaint upon him, re- 
spondent was notified in writing that an answer thereto should 
be filed within 20 days thereafter and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is therefore authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Oswald Stern, whose post 
office address is 45 South State Street, Vineland, New Jersey. 


2. Respondent is an individual, Nathan Gordon, whose post 
office address is 5th and Neal Streets, N. E., Washington, D.C. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. Between the dates of July 28 and August 19, 1950, in the 
course of interstate commerce, and pursuant to an agreement 
between the parties, complainant shipped four mixed lots of 
fruit and vegetables to respondent to be sold on consignment for 
complainant’s account. The produce was shipped by truck from 
loading point in the State of New Jersey to respondent at Wash- 
ington, D. C. 

4. The shipments referred to in Finding 3 above, and described 
in more detail below, arrived at destination and thereafter were 
sold by respondent for net proceeds totaling $1,486.01, computed 
as follows: 





Date of Lot 
Shipment No. 
July 28, 

1950 196 


Date of Lot 
Shipment No. 


July 28, 


1950 196 
(Cont’d) 


Date of Lot 
Shipment No. 


Aug. 7, 
1950 41 
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Item 


120 Tomatoes 


23 Okra 


Item 


133 Peaches 


Item 


23 Squash 


76 Peaches 


11 Tomatoes 


Quantity Price Amount 


$1.50 $ 45.00 
1.65 113.85 
1.75 36.75 
3.25 45.50 
3.00 24.00 
2.75 2.75 


Gross proceeds 
Commission 


Net proceeds 


Quantity Price Amount 


$2.50 $ 37.50 
2.75 11.00 
1.00 5.00 

75 6.75 
1.50 4.50 
3.00 120.00 
3.25 94.25 
2.00 42.00 
1.75 12.25 


Gross proceeds 
Commission 


Net proceeds 


Quantity Price Amount 


10 
13 
25 


40 


$0.85 $ 8.50 
1.00 13.00 
2.50 62.50 
8.00 120.00 
8.50 21.00 
8.75 15.00 
1.00 1.00 
2.00 2.00 
1.75 15.75 

Gross rroceeds 
Commission 


Net proceeds 


$241.06 


$333.25 
33.33 


$299.92 


$258.75 
25.88 


$232.87 
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Date of Lot 
Shipment No. Item Quantity Price Amount 


Aug.7, 41 117 Tomatoes 7 $1.50 $10.50 
1950 (Cont’d) 68 1.25 85.00 
42 1.35 56.70 

20 Egg Plant 10 3.00 30.00 

2.75 13.75 

3.25 16.25 

22 Okra 2.25 6.75 

2.00 18.00 

1.00 5.00 

1.75 8.75 


Gross proceeds $250.70 
Commission 25.07 


Net proceeds $225.63 


Date of 
Shipment Item Quantity Price Amount 


Aug. 10, 
1950 10 Squash $1.25 $12.50 
20 Pepper 2.00 18.00 
2.50 15.00 
2.25 11.25 
9 Okra 1.75 7.00 
2.00 10.00 
35 Cabbage .90 31.50 


Gross proceeds $105.25 
Commission 10.53 


Net proceeds $94.72 


Date of Lot 
Shipment No. Item Quantity Price Amount 


Aug. 19, 140 5 Elberta Peaches 2 $3.50 $ 7.00 
1950 3 4.00 12.00 
60 Peaches 10 2.85 28.50 

3 3.00 9.00 

41 3.50 143.50 

5 3.75 18.75 

1 4.00 4.00 

80 Tomatoes 1.00 19.00 

1.10 33.00 

1.15 13.80 

1.25 23.75 

25 Lima Beans ‘ 1.75 15.75 

2.00 22.00 

2.25 11.25 
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Date of Lot 
Shipment No. Item Quantity Price Amount 









22 Y. Squash 12 1.00 12.00 
7 1) 8.05 

3 1.25 3.75 

25 Okra 9 1.75 15.75 

6 2.00 12.00 

0 2.25 22.50 









Gross proceeds $435.35 
Commission 43.54 











Net proceeds $391.81 









5. Respondent has remitted payments totaling $986.01 to com- 
plainant in connection with the shipments described in Findings 
3 and 4 above. The balance due complainant from respondent 
is $500, no part of which has been paid. 


6. Informal complaint was filed on January 24, 1951, which 
was within 9 months after the cause of action accrued. 










CONCLUSIONS 





Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice 
(7 CFR 47.8(c)). The evidence of record discloses that between 
the dates of July 28, 1950 and August 19, 1950, complainant con- 
signed four mixed lots of fruit and vegetables to respondent to 
be sold on consignment for complainant’s account. The evidence 
further shows that the produce was shipped in interstate com- 
merce; that it was received and sold by respondent; and that 
respondent rendered accountings in connection with the sales 
thereof. Net proceeds of $1,486.01 were received by respondent 
in connection with the sales, but only $986.01 of this amount 
was remitted to complainant, leaving a balance due of $500. Re- 
spondent’s failure to pay promptly the balance due in connection 
with the shipments involved herein is a violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $500, with interest, and the facts should be published. 





















ORDER 






Within 30 days from the date hereof respondent shall pay 
to complainant as reparation $500, with interest thereon at the 
rate of 5 percent per annum from September 1, 1950, until paid. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2957) 


VALLEY PRODUCE COMPANY v. WEST FRANKFORT PRODUCE COM- 
PANY. PACA Doc. No. 5581. Decided October 3, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged a sale of potatoes to respondent and failure of 
the latter to pay the full purchase price, and where respondent failed to 
file an answer, it is held, respondent’s failure to answer constitutes an 
admission of the facts alleged in the complaint, and his failure to pay 
the balance of the purchase price is a violation of the act for which 
reparation should be awarded complainant. 

Valley Produce Co., of Grand Forks, North Dakota, complainant pro se. 
Mr. H. Bernard Shapson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 13, 1950. In a formal com- 
plaint filed April 9, 1951, complainant alleges that respondent 
failed to pay a balance of $469.80 due in connection with two 
carloads of potatoes sold to respondent in November 1949. 


On July 6, 1951, a copy of the formal complaint, together with 
a copy of the report of investigation prepared by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon respond- 
ent. On the same day a copy of the report of investigation was 
served upon complainant. 


At the time of the service of the copy of the formal complaint, 
respondent was notified in writing that an answer should be filed 
within 20 days after receipt of such notice, and that failure to 
file an answer would be deemed an admission of the allegations 
of the complaint. Notwithstanding such notice, respondent failed 
to file an answer. The issuance of an order is therefore authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Valley Produce Company, is a partnership 
composed of Herbert A. Wieneke, Mrs. Genevieve M. Wieneke, 
and Robert W. Wieneke, whose address is Box 517, Grand Forks, 
North Dakota. 

2. Respondent is an individual, Earl Riley Burton, doing busi- 
ness as West Frankfort Produce Company, whose address is 100 
West Elm Street, West Frankfort, Illinois. At the time of the 
transactions involved herein respondent was licensed under the 
act. 

3. On or about November 12, 1949, in the course of interstate 
commerce, complainant sold to respondent 450 sacks of Cobbler 
potatoes at $2.80 per sack delivered, a total of $1,260, less freight 
of $375.44, or $884.56. 

4. On November 13, 1949, complainant shipped 450 sacks of 
Cobbler potatoes from Cashel, North Dakota, to respondent at 
West Frankfort, Illinois. The potatoes, contained in car PFE 
5103, were of the kind, quality, grade, and size called for, and 
shipment was made in the manner agreed upon, by the contract 
of sale. Upon arrival at destination the potatoes in car PFE 5103 
were accepted by respondent. 

5. On or about November 16, 1949, in the course of interstate 
commerce, complainant sold to respondent 450 sacks of Pon- 
tiac potatoes at $2.75 delivered, a total of $1,237.50, less freight 
of $352.26, or $885.24. 

6. On November 16, 1949, complainant shipped 450 sacks of 
Pontiac potatoes from Gilby, North Dakota, to respondent at 
West Frankfort, Illinois. The potatoes, contained in car MDT 
5609, were of the kind, quality, grade, and size called for, and 
were shipped in the manner agreed upon in the contract of sale. 
Upon arrival at destination the potatoes in car MDT 5609 were 
accepted by respondent. 

7. Respondent paid on account $900 before the filing of the 
informal complaint. Before the filing of the formal complaint, 
respondent paid another $400. There is now due and owing com- 
plainant $469.80, no part of which has been paid. 

8. Informal complaint was filed within 9 months from the date 
the cause of action accrued. 


CONCLUSIONS 


As provided by the rules of practice, respondent’s failure to 
file an answer to the formal complaint constitutes an admission 
of the facts alleged in the complaint (7 CFR 47.8(c)). 
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The facts thus admitted are that respondent purchased two 
carloads of potatoes from complainant for a total purchase price 
of $1,769.80; that complainant delivered and respondent accepted 
two carloads of potatoes meeting contract requirements; and 
that respondent has failed to pay $469.80 of the agreed purchase 
price. 

Respondent was interviewed in West Frankfort, Illinois, on 
October 27, 1950, by an investigator from the Chicago office of 
the Department. At that time respondent admitted full liability 
for the two shipments and stated that adverse business condi- 
tions prevented payment. Respondent agreed to pay $100 month- 
ly on the purchase price,»with a final payment of $169.80. Re- 
spondent, however, failed to make such payments. 

Respondent’s failure to pay promptly the full amount due for 
the potatoes delivered in cars PFE 5103 and MDT 5609 is in 
violation of section 2 of the act. Reparation in the amount of 
$469.80, the balance due on the purchase prices, plus interest, 
should be awarded complainant and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay complainant, as reparation, $469.80, plus interest thereon 
at the rate of 5 percent per annum from December 1, 1949, until 
paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 2958) 


M. C. RAGATZ COMPANY v. CARL NIBECK. PACA Doc. No. 5612. 
Decided October 4, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold a carload of potatoes to respondent 
and that the latter has not paid the purchase price, and where respondent 
failed to filo an answer, it is held, respondent’s failure to file an answer 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, and his failure to pay the purchase price is a 
violation of the act for which reparation should be awarded complainant. 


M.C. Ragatz Company, of East Grand Forks, Minnesota, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received July 10, 1951. Formal repara- 
tion complaint was filed July 17, 1951, alleging that on or about 
April 17, 1951, complainant sold, to respondent, a carload of po- 
tatoes for $880, but that respondent has not paid the purchase 
price or any part thereof. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant August 26, 1951. On August 29, 1951, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent did not file an answer. The issu- 
ance of an order is therefore authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, M. C. Ragatz Company, is a partnership com- 
posed of Michael C. Ragatz, Loretta C. Ragatz, and Eugene T. 
Ragatz, whozce address is East Grand Forks, Minnesota. 

2. Respondent is an individual, Carl Nibeck, whose address 
is Marengo, Iowa. At the time of the transaction complained of 
herein respondent was licensed under the act. 

3. On or about April 17, 1951, in the course of interstate com- 
merce, complainant sold to respondent 220 sacks of Blue Tag 
Red Pontiac potatoes at $1.90 per sack, f.o.b., and 280 sacks of 
Blue Tag cobbler potatoes at $1.65 per sack, f.o.b., or a total 
purchase price of $880. 

4. On or about April 18, 1951, complainant shipped potatoes 
which conformed to the terms of the contract as to kind, quality, 
grade and size in car BREX 75735 from Argyle, Minnesota, to 
respondent at North English, Iowa. 

5. Upon delivery respondent accepted the potatoes but has not 
paid the purchase price of $880, or any part thereof. 

6. Formal reparation complaint was filed July 17, 1951, which 
was within 9 months after this cause of action accrued, 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 


The facts thus admitted are that complainant sold to respond- 
ent a carload of potatoes for $880 in April 1951; that potatoes 
which conformed with the terms of the contract were shipped 
by complainant, in interstate commerce, and accepted by respond- 
ent upon delivery; and that respondent has not paid the agreed 
purchase price of $880, or any part thereof. 


Respondent’s failure to pay complainant the agreed purchase 
price is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $880, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $880, with interest thereon 
at the rate of 5 percent per annum from May 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2959) 


PEARL GRANGE FRUIT EXCHANGE, INC. v. SAM FALLEY. PACA 
Doc. No. 5613. Decided October 4, 1951. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant alleged that it sold prunes, peaches and tomatoes to 
respondent and that the latter paid only part of the purchase price, 
and where respondent failed to file an answer to the complaint, held, 
respondent’s failure to file an answer constitutes an admission of 
the facts alleged in the complaint, and his failure to pay the full purchase 
price is a violation of the act for which complainant should be awarded 
reparation. 


Messrs. Moore & Riley, of Minneapolis, Minnesota, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received March 22, 1951. Formal repara- 
tion complaint was filed July 13, 1951, alleging that on or about 
September 11, 1950, complainant sold to respondent a truckload 
of prunes, peaches and tomatoes for an agreed purchase price 
of $1,580.50 delivered, but that respondent paid only $1,209.80, 
leaving a balance due of $370.70, no part of which has been paid. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney on August 24, 1951. On August 25, 1951, 
copies of the report of investigation and the formal complaint 
were served upon respondent. 

At the time of service of the formal complaint respondent 
was notified in writing that an answer should be filed within 
20 days and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent did 
not file an answer. The issuance of an order is therefore author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Pearl Grange Fruit Exchange, Inc., is a cor- 
poration, and its address is Benton Harbor, Michigan. 

2. Respondent is an individual, Sam Falley, whose address is 
Topeka, Kansas. At the time of the transaction complained of 
herein respondent was licensed under the act. 

8. On or about September 11, 1950, in the course of inter- 
state commerce, complainant sold, to respondent, on a delivered 
basis, 300 one-half bushels of prunes at $2.60 per one-half bushel; 
127 baskets of tomatoes at $1.50 per basket; 200 bushels of 
peaches at $2.60 per bushel, and 25 bushels of peaches at $3.60 
per bushel, amounting to a total purchase price of $1,580.50. 

4. On or about September 13, 1950, complainant shipped, from 
Benton Harbor, Michigan, produce which conformed with the 
terms of the contract as to kind, quality, grade and size to re- 
spondent at Topeka, Kansas. 

5. On arrival at destination respondent accepted the produce 
Lut paid only $1,209.80, leaving an unpaid balance of $370.70. 


6. Informal complaint was received March 22, 1951, which 
was within 9 months after this cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

It appears from the record that complainant sold prunes, 
peaches and tomatoes to respondent for a total purchase price 
of $1,580.50, and that respondent accepted the produce, but paid 
only $1,209.80, leaving a balance due of $370.70, no part of which 
has been paid. It further appears that respondent claimed the 
prunes were in bad condition, but no defense was offered to the 
formal complaint. 

Respondent’s failure to pay complainant the full purchase price 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of the unpaid balance of 
$370.70, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $370.70, with interest there- 
on at the rate of 5 percent per annum from October 1, 1950, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2960) 


VINCENT J. SQUILLANTE, INC. v. STANDARD FRUIT DISTRIBUTORS, 
Inc. PACA Doc. No. 5614. Decided October 12, 1951. 


Failure to Pay on Joint Account—Default 


Where complainant alleged that respondent failed to pay its share of the 
loss suffered in connection with the sale of grapes on a joint account 
basis, and where respondent failed to file an answer, it is held, respond- 
ent’s failure to file an answer constitutes an admission of the facts 
alleged in the complaint and a waiver of oral hearing, and its failure to 
pay its share of the deficit is a violation of the act for which reparation 
should be awarded comp!ainant. 


Vineent J, Squillante, Inc. of New York, New York, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received March 28, 1951. Formal repa- 
ration complaint was filed July 25, 1951, alleging failure on the 
part of respondent to pay $1,611.17, its share of a loss suffered 
in connection with the sale of 16 cars of grapes shipped by re- 
spondent to complainant on a joint account basis, during Octo- 
ber and November 1950. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant August 28, 1951. On August 30, 1951, copies of the 
report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent 
was notified in writing that an answer should be filed within 20 
days thereafter and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Respondent did not file an answer. The issu- 
ance of an order is, therefore, authorized without further pro- 
ceedings. 


FINDINGS OF FACT 


1. Complainant, Vincent J. Squillante, Inc., is a corporation, 
and its address is 204 Franklin Street, New York City, New 
York. 

2. Respondent, Standard Fruit Distributors, Inc., is a cor- 
poration, and its address is Heber, California. At the time of 
the transaction complained of herein respondent was _ licensed 
under the act. 

3. On or about October 15, 1950, in the course of interstate 
commerce, complainant entered into an agreement with respond- 
ent whereby 20 cars of juice grapes were to be shipped by re- 
spondent to complainant on a joint account basis with agreed 
joint cost of $130 per ton for Muscats and $120 for Alicantes, 
f.o.b. shipping point California. 

4. During October and November 1950, in accordance with 
the terms of the contract, respondent shipped to complainant 
16 carloads of grapes from Reedley, California, with destina- 
tions of Peoria, Illinois, Chicago, Illinois, and New York City. 

5. Upon arrival of the 16 carloads of grapes at their destina- 
tions, complainant accepted the produce. Complainant sold the 
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grapes in car PFE 67867 for a profit of $280.38; the grapes in 0} 
car PFE 2891 for a profit of $173.25; the grapes in car MDT Ww 
10756 for a profit of $188.88; the grapes in car PFE 2690 for 
a profit of $2.09; the grapes in car PFE 4608 for a profit of li 
$131.54; the grapes in car PFE 2013 for a profit of $99.20; the 
grapes in car PFE 2064 for a profit of $129.05; the grapes in 
car PFE 64084 for a loss of $70.98; the grapes in car PFE 
48068 for a loss of $422.18; the grapes in car PFE 65091 for 
a loss of $1,137.49; the grapes in car PFE 7958 for a loss of 
$181.95; the grapes in car PFE 46949 for a profit of $157.08; 
the grapes in car PFE 47830 for a loss of $137.46; the grapes in P, 
car PFE 5836 for a loss of $508.68; the grapes in car PFE 67678 
for a loss of $617.11; and the grapes in car PFE 2744 for a loss 
of $1,307.97. The total loss was $4,383.82 and the total profit wi 
was $1,161.47, which left a net loss of $3,222.35. Respondent’s 
share of the loss was $1,611.17, but respondent has not paid this 
amount or any part thereof to complainant. Me 
6. Informal complaint was received March 28, 1951, which 
was within nine months after this cause of action accrued. 
De 
CONCLUSIONS 
Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts " 
alleged in the complaint as provided in the rules of practice fins 
(7 CFR 47.8(c)). An 
The facts thus admitted are that respondent shipped 16 car- oni 
loads of grapes to complainant to be sold for their joint account in ¢ 
with the understanding that complainant and respondent were one 
to ‘share equally in the profits or losses. The sale of the grapes oon 
resulted in a loss of $3,222.35 and respondent’s share was $1,611.- par 
17. Respondent has not paid complainant this amount or any ane 
part thereof. The record discloses that respondent has acknowl- que: 
edged its indebtedness and was granted several extensions of 
time within which to make payment. C 
Respondent’s failure to pay its share of the deficit, incurred date 
on the 16 carloads of grapes shipped by respondent to complain- aoe 
ant for their joint account, is in violation of section 2 of the —_ 
Ce 


act. Complainant should be awarded reparation in the amount 
of $1,611.17, with interest, and the facts should be published. 










ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,611.17, with interest there- 
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on at the rate of 5 percent per annum from December 1, 1950, 
until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 2961) 
PACA Doc. No. 5501. Decided October 12, 1951. 


Dismissal—Settlement between Parties 





Where complainant notified the Department that its claim against respond- 
ent had been settled and that the complaint may be dismissed, the 
complaint is, accordingly, dismissed. 


Messrs. Claude A. Ferguson and Paul F. Moore, of Los Angeles, California, 
and Mr. Warren S. Earhart, of Kansas Sity, Missouri, for complainant. 
Respondent pro se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


















This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed April 19, 1950. In a formal 
complaint filed July 5, 1950, complainant alleges that $1,543.90 
is due from respondent in connection with seven carloads of to- 
matoes handled on joint account. By letter dated January 9, 1951, 
complainant reduced the amount claimed to $1,132.54. Respond- 
ent filed an answer on March 27, 1951, alleging that the maximum 
amount due complainant is $147.29. An oral hearing was re- 
quested by respondent. 


Complainant’s attorney notified the Department, by letter 
dated September 19, 1951, that complainant’s claim had been 
amicably settled with respondent and that the complaint may be 
dismissed. Accordingly, the complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 2962) 






PACA Doc. No. 5435. Decided October 17, 1951. 






Dismissal—Acceptance of Check Tendered in Full Settlement 
of Disputed Claim as Constituting Accord and Satisfaction 







Where complainant alleged failure of respondent to pay the contract price 
for three carloads of produce, and the evidence established that respond- 
ent sent complainant an accounting statement showing the amounts due 
on the three carloads, with a deduction for an amount claimed by re- 
spondent on another transaction, the accounting being accompanied by a 
check marked “check in full payment to date” in the amount shown as 
due on the accounting statement, which check complainant accepted and 
deposited, it is held, that respondent tendered the check in full settle- 
ment of the transactions referred to in the accounting statement; that 
a bona fide dispute existed concerning the amount due in connection 
with such transactions; and acceptance of the check constitutes full pay- 
ment as to the transactions involved herein and, accordingly, the com- 
plaint should be dismissed. 















Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Earl Jay 
Gratz, of Philadelphia, Pennsylvania, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed August 3, 1950, alleging that com- 
plainant sold to respondent three carloads of vegetables on an 
f.0.b. shipping point basis; that respondent accepted delivery of 
the produce and made a partial payment; and that respondent 
has failed and refused to pay the balance of the purchase price 
amounting to $1,625.82. 

A copy of the formal complaint was served on respondent by 
registered mail on September 1, 1950, together with a copy of 
the report of investigation compiled by the Regulatory Division 
of the Fruit and Vegetable Branch. Complainant also received 
a copy of the report of investigation by registered mail on Sep- 
tember 5, 1950. Thereafter two supplemental investigations 
were made and copies of reports thereon were served on the 
parties in November and December 1950. 

Respondent filed an answer on October 20, 1950, alleging that 
payment in full had been made to complainant on June 17, 1950, 
after respondent had deducted as proper set-offs certain sums 
then owing from complainant to respondent, including $1,625.82, 
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representing the deficit sustained by respondent from the sale of 
car PFE 52691, containing lettuce of a quality, condition, and 
brand other than what respondent had instructed complainant 
to buy. 

An oral hearing was held at Philadelphia, Pennsylvania, on 
March 12, 1951. R. W. Gudgeon of Chicago, Illinois, appeared 
as authorized representative of complainant. Respondent was rep- 
resented by counsel. The evidence consists of the oral testimony 
of complainant, * * * , and of respondent’s president 
* * * ; the testimony of complainant’s depcsition witness, 
Donald E. Bond; the exhibits received in evidence; the report 
of investigation and supplements thereto. 


FINDINGS OF FACT 


1. Complainant is an individual, * * ™* , whose address is 
* * * 

2. Respondent is a corporation, * * * , whose address is 
* * * . At all times mentioned herein, respondent was licensed 
under the act. 

3. On or about May 10, 1950, complainant purchased from Al 
Kaiser & Bros., Inc., for respondent’s account, one carload (WFE 
68034), containing 468 crates of “Best Offer” brand, Pascal 
celery, grade U.S. No. 1, at $2.30 per crate, f.o.b. shipping point, 
plus top-ice and precooling charges of $111.80, or a total of 
$1,188.20, on an inspection and acceptance Chicago basis. 

4. On or about May 12, 1950, complainant purchased from the 
Joe Macaluso Company, for respondent’s account, one carload 
(PFE 63194), containing 690 tubs of peas, “Nob Hill” brand, 
grade U. S. No. 1, at $2.60 per tub, f.o.b. shipping point, plus 
a top-ice charge of $70, or a total of $1,864, on an inspection 
and acceptance Chicago basis. 

5. On or about May 17, 1950, complainant purchased from 
* * * | for respondent’s account, one carload (PFE 65571), 
containing 312 crates of “Green Jade” brand, five dozen size, 
lettuce, at $4.25 per crate, f.o.b. shipping point, plus a top-ice 
charge of $60, or a total of $1,386, on an f.o.b. acceptance basis. 

6. On or about May 17, 1950, complainant purchased from 
* * ¥* , for respondent’s account, one carload (PFE 52691), 
containing 312 crates of “V” brand lettuce, at a price of $5.25 
per crate, f.o.b. for 188/4s and $4.25 per crate, f.o.b. for 124/5s, 
plus a top-ice charge of $60, or a total of $1,574, on an inspec- 
tion and acceptance track Chicago basis. The draft drawn by 
* * * on car PFE 52691 was paid by respondent. 
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7. In reselling the lettuce contained in car PFE 52691, re- 
spondent sustained a deficit in the amount of $1,625.83, which 
sum respondent deducted in remitting its check in payment to 
complainant on June 17, 1950, in the amount of $2,701.97, cover- 
ing cars WFE 68034, PFE 63194, PFE 65571, and PFE 52691, 
as well as other items set forth in a statement of account which 
accompanied respondent’s check. Respondent’s accounting is as 
follows: 


Cost Sold 


- PFE 40584—2905 $1042.80 $1152.00 
PFE 45080—-2916 1230.00 1407.50 
PFE 44574—2921 1261.20 941.38 


$3534.00 $3500.88 
Due M.C. $ 33.12 
Purchased for us 
PFE 63194—2508 1864.00 
PFE 65571—2924 1386.00 
WFE 68034—2912 $1188.20 
Less demurrage at Chicago 3.09 1185.11 


$4468.23 


Due us fromold account $1690.43 
Less Brokerage Due M.C. 1550.00 $ 140.43 


Less Account of Sales 
PFE 52691—2928 1625.82 


1766.26 


Net proceeds $2701.97 


8. Respondent’s check for $2,701.97 contained a typewritten 
notation on the reverse side thereof as follows: “Check in full 
payment to date.” Complainant accepted the check, endorsed it 
and received payment thereon, without complaint or protest to 
respondent relative to the typewritten notation. 


9. A formal complaint was filed on August 3, 1950, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant admits the accuracy of respondent’s accounting, 
as set forth in Exhibit No. 9 attached to the complaint and in- 
cluded here in Finding of Fact No. 7, except for the deduction 
of $1,625.82 which respondent made in connection with the han- 
dling of car PFE 52691. It is acknowledged by the parties that 
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only $2,701.97 has been paid by respondent to complainant cover- 
ing the various items shown in the accounting. The question is 
whether such payment was made and accepted in full settlement 
of respondent’s obligation so as to constitute an accord and satis- 
faction. While respondent did not specifically plead accord and 
satisfact‘on, evidence tending to establish such defense was in- 
troduced by respondent. 


The discharge of an obligation by payment of a lesser amount 
than claimed is recognized as an accord and satisfaction, a neces- 
sary element of which is the existence of a bona fide dispute be- 
tween tke parties as to the amount due, or a bona fide doubt or 
controversy as to whether anything is due. Anonymus Decision, 
8 A.D. 598; 1 C. J., p. 551; 1 R.C.L., p. 194. While it is not 
necessary that the dispute or controversy shall be well founded, 
it is necessary that it shall be in good faith. Without an honest 
dispute, an agreement by the creditor with the debtor to take 
a lesser sum in payment of a liquidated claim is without consi- 
deration and void. 1 C.J., p. 554; 1 R.C.L., p. 198; 1 Am. Jur., 
p. 249. 


This controversy, of course, involves a liquidated claim, since 
the amount thereof can be determined by mathematical calcula- 
tion or by application of law. The next step is to determine 
whether there was a bona fide dispute between the parties as to 
the amount due. Complainant contends that he purchased a car- 
lead of “V” brand lettuce, contained in car PFE 52691 then on 
track in Chicago, for respondent’s account “in accordance with, 
and upon instructions from the respondent.” Respondent contends 
that complainant bought “V” brand lettuce in disregard of re- 
spondent’s express instructions not to purchase this brand of 
lettuce since it was known to be arriving in Philadelphia showing 
poor quality and condition. * * * testified that in a tele- 
phone conversation on May 17, 1950, he advised * * * the 
“V” brand car of lettuce would not be accepted under any circum- 
stances; that upon arrival of the car at Philadelphia on May 
20th he called * * * and complained about the condition 
* * * ; the testimony of complainant’s deposition witness, 
of the lettuce and the lack of icing in the car; and that he 
accepted and paid for the produce only after * * * had 
assured him that complainant would stand for any loss suffered 
on the car. Complainant takes the position that he had “carte 
plainant also denied that he agreed to protect respondent from 
blanche” with no instructions as to brands to be purchased. Com- 
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any loss on the car of lettuce and insists that respondent owes 
him the full purchase price for the letuce contained in car PFE 
52691. 

The foregoing contentions of the parties are for considera- 
tion only as evidencing a bona fide dispute as to the amount 
due complainant from respondent on car PFE 52691. They are 
sufficient to warrant a conclusion that such a disagreement did 
exist. 

Respondent’s accounting statement of June 17, 1950, which 
appears to have been made in the usual course of business and 
in accordance with an established custom between the parties, 
showed net proceeds of $2,701.97 due complainant. The state- 
ment was accompanied by respondent’s check in the amount of 
$2,701.97. This check, with the words “Check in full payment 
to date” typed on the back immediately above complainant’s 
stamped endorsement reading “Pay CENTRAL NATIONAL 
oa 8633 in Chicago; or order 8633—For deposit only— 

* * .” was received in evidence. * * * testified it 
was his recollection that immediately upon receipt of the ac- 
counting he protested same by telephone and advised respond- 
ent he did not propose to accept it as final settlement. According 
to * * * , complainant at no time refused to accept the 
check as drawn, nor did complainant ever advise that he would 
accept the check on account or any other restricted or limited 
basis, although the parties had corresponded and discussed vari- 
ous items contained in the accounting. Even if complainant 
protested the accounting, and then accepted respondent’s check 
offered in full settlement, such acceptance constituted an accord 
and satisfaction. Schnell v. Perlmon, 288 N.Y. 362, 144 N.E. 
‘further, that respondent received and sold the bananas but failed 
641 (1924). 


We believe the record shows respondent made it clear that 
the check was offered only on condition that it be accepted in 
full payment of the transactions referred to in respondent’s ac- 
counting, and that complainant accepted and deposited the check 
in full settlement thereof. We conclude, therefore, that the pay- 
ment of $2,701.97 was tendered and accepted as full payment 
of a disputed obligation; that such obligation was thereby dis- 
charged; and that no amount is now due complainant from re- 
spondent on account of any of the transactions set forth in re- 
spondent’s statement of account. Accordingly, the complaint 
should be dismissed. 
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ORDER 
The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 2963) 
PACA Doc. No. 5134. Decided October 19, 1951. 


Evidence—Burden of Proof as to Terms of Contract 


The burden of proof is upon complainant to establish the terms and con- 
ditions of the contract relied upon, breach thereof by respondent, and 
the damages sustained. 


Evidence—Failure to Sustain Burden of Proof 
as to Cause of Action 


Where complainant failed to offer proof of any kind in support of the 
complaint and failed to sustain the burden of proving a cause of action 
against respondent, the complaint should be dismissed. 


Dismissal—Compliance with Terms of Contract 


Where evidence offered by respondent indicated that the bananas in ques- 
tion were delivered to respondent on a “deferred billing” arrangement 
whereunder respondent would set the price it would pay for the fruit 
after it was received, and the price so set would be such as to allow 
respondent a profit equal to or greater than that which it was currently 
obtaining on other fruit, and that respondent’s accounting to complain- 
ant met the requirements of such contract, it is held, that respondent 
fulfilled its obligation under the contract and the complaint should be 
dismissed. 


Acceptance of Amount of Payment in Full 
as Constituting Accord and Satisfaction 


Where the evidence shows that respondent sent complainant a check as full 
settlement of an unliquidated and uncertain indebtedness, which check 
complainant accepted and cashed, it is held, that all the elements of 
an accord and satisfaction appear and complainant is estopped to deny 
that its claim was fully satisfied thereby. 


Complainant, pro se. Messrs. James A. Waechter and John Lee Waechter, 
of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on January 6, 1948, and formal 
reparation complaint was filed on June 17, 1948. It is alleged 
that complainant shipped 15 carloads of Mexican bananas to re- 
spondent pursuant to an oral agreement whereunder respondent 
was to sell the fruit on consignment and remit to complainant 
the net proceeds of the sale, less selling commission in an amount 
not to exceed 15 percent of the sales price. Complainant alleges, 
further, that respondent received and sold the bananas but has 
failed and refused to render an accounting of the sales made, 
or to pay complainant the net proceeds obtained, and that, in place 
of a proper accounting, respondent remitted the total amount of 
$8,503 to complainant, accompanied by a statement that the same 
was in payment for the fruit at the rate of 214 cents per pound. 
Complainant requested that an investigation be made of respond- 
ent’s books and records to establish the amount for which re- 
spondent sold the bananas, and that reparations be awarded 
in the amount of the net proceeds thus ascertained, less a 15 
percent maximum selling commission. 

An investigation was conducted by the Regulatory Division 
in an effort to ascertain the amounts for which the 15 carloads 
of bananas were sold by respondent. Eight of the 15 carloads 
had been sold intact and the prices obtained thereon were ascer- 
tained from respondent’s books and records. The amount obtained 
on the remaining seven carloads which were sold through re- 
spondent’s store could not be ascertained, inasmuch as the iden- 
tity of these bananas was not preserved. 

A copy of the formal complaint was served upon respondent 
on May 13, together with a copy of the report of investigation 
prepared by the Regulatory Division. A copy of the report of 
investigation was served upon complainant, October 25, 1949. 

Respondent filed an answer on May 31, 1949, denying the con- 
tract as alleged by complainant and alleging that the $8,503 
remitted to complainant was a true, correct and final accounting 
for the 15 carloads of bananas in question; that is was accepted 
as such by complainant; and that such acceptance amounts to 
an accord and satisfaction. 

Oral hearing was heldat * * *, Missouri, on January 18, 
1951. No appearance was made by complainant or on coinplain- 
ant’s behalf and no evidence was adduced by complainant in per- 
son, by deposition or otherwise. Respondent appeared by counsel 
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and presented the testimony of Salvatore LoPiccolo and several 
other witnesses on respondent’s behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, * * *, doing business 
as * * * whose addressis * * *, Texas. 

2. Respondent, * * *, is a partnership composed of 
* * * and * * * whoseaddressis * * *, Missouri. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 

3. On or about November 21, 1947, in the course of interstate 
commerce, an oral agreement was entered into between com- 
plainant and respondent whereunder complainant was to ship 
an unspecified number of carloads of Mexican bananas to re- 
spondent to be sold in the regular course of respondent’s busi- 
ness. It was agreed, further, that respondent would pay for the 
bananas at a price which would afford it the same margin of 
profit as it was currently obtaining on sales of shipments of Cen- 
tral American bananas received from the Fruit Dispatch Com- 
pany. 

4. Pursuant to said oral agreement, complainant shipped 15 
carloads of Mexican bananas to respondent which were received 
at * * * during the period of November 25 through Decem- 
ber 7, 1947. Respondent sold eight of the carloads intact for the 
net amount of $10,021.77. The remaining seven carloads were 
unloaded and processed and sold through respondent’s store. The 
said seven carloads contained 154,340 pounds of bananas, of 
which quantity approximately 95,000 pounds deteriorated to such 
an extent that they could not be sold. The amount obtained from 
the sale of the remainder of the bananas is unknown. 


5. On or about December 13, 1947, respondent notified com- 
plainant by letter that pursuant to the agreement of the parties, 
the price of 214 cents per pound was set on the 340,120 pounds 
of bananas contained in the 15 carloads in question, and remit- 
tance was made on that basis. The letter also contained the 
statement “check attached to cover all cars.” Complainant ac- 
cepted and cashed the check which was enclosed with the letter. 


6. Although proper notice of hearing was given, complainant 
failed to appear or to produce any evidence at the hearing, nor 
was any testimony offered by complainant by deposition. 
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7. Formal complaint was filed within nine months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


The burden of proof is upon complainant to establish the terms 
and conditions of the contract relied upon, compliance therewith 
by complainant, breach thereof by respondent, and the damages | 
sustained. Anonymus Decisions, 5 A.D. 565 and 7 A.D. 579. 
Complainant offered no proof of any kind in this proceeding, 
and, accordingly, failed to sustain its burden of proof. Therefore, 
‘the complaint should be dismissed for want of prosecution. How- 
ever, under the act any order issued by the Secretary in this 
proceeding is subject to appeal to the District Court of the | 
United States, and this is true whether the Secretary’s order is | 
based upon the merits of the case, or upon the default of one 
or both of the parties in the proceeding. American Fruit Grow- 
ers, Inc. v. S. T. Runzo & Co., 95 Fed. Supp. 842 (W. D. Penn. 
1951). In view of these circumstances, it is proper that a record 
be made of the evidence adduced by the respondent at the hear- 
ing in order that the same might be preserved and given the 
effect provided for by the act in the event of such an appeal. 

* * * . a partner in respondent firm, testified the com- 
plainant, * * *, came to his office on or about Novem- 
ber 21, 1947, and stated that he was seeking an outlet 
for from 10 to 15 carloads per week of Mexican bananas. 
* * * advised * * * that he couldn’t handle the bana- 
nas since he was receiving ample supplies of the choicer Cen- 
tral American bananas from the Fruit Dispatch Company, and 
was realizing large margins of profit on this fruit. * * * 
then offered to ‘place his Mexican bananas with respondent on 
a “deferred billing’ arrangement whereunder respondent would 
set the price it would pay for the fruit after it was received, and 
that the price so set would be such as to allow respondent a profit 
equal to or greater than that which it was currently obtaining 
on Central American bananas. * * * agreed to handle com- 
plainant’s bananas on this basis. This conversation took place 
in the presence of three other persons who testified that they 
had overheard all or parts of the conversation and corroborated 
* * * testimony with respect to what was said between the 
parties. 

Pursuant to above agreement, complainant shipped 15 car- 
loads of bananas to respondent. The pertinent facts pertaining 
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to the receipt and disposition of these shipments are contained 
in the following table: 


EIGHT CARS SOLD INTACT 


Date Car Initial Net 
Received and No. Weight Returns 
11/25/47 FGEX 22477 23820 Ibs. $ 515.57 
12/2/47 SFRD 33166 24160 ” 1434.60 
12/2/47 SFRD 15081 23620 ” 1402.20 
12/2/47 SFRD 7608 23320 ” 1102.60 
12/2/47 SFRD 31582 23220 ” 1378.20 
12/2/47 PFE 61162 23220 ” 1378.20 
12/7/47 ART 28441 23720 ” 1408.20 
12/7/47 ART 26182 23620 ” 1402.20 





185700 ” $ 10021.77 
Average price per pound — 5.4¢ 
SEVEN CARS SOLD THROUGH STORE 





11/25/47 FGEX 38243 23820 ” Undetermined 
11/25/47 MDT 5119 25420 ” " 
11/25/47 SFRD 8378 23320 ” - 
12/2/47 NRC _ 18471 24320 ” 
12/2/47 PFE 61465 24220 ” ” 
12/7/47 ART 22006 10220 ” * 
12/7/47 PFE 73856 23020 ” 7 
154340 ” 
Less bananas dumped —95000 ” 





Total bananas sold 
through store 59340 ” 


The foregoing figures were obtained from respondent’s books and 
records by the investigator with the exception of the approxi- 
mate number of pounds of bananas dumped, which was supplied 
by the testimony of * * *. The records do not reveal 
the amount received for the bananas sold through the store, 
inasmuch as these bananas were not segregated from the other 
bananas being handled by respondent at the time, and thus 
their identity could not be traced. However, in order to arrive 
at a rough approximation of what was realized from the sale 
of all the bananas, the average price of 5.4¢ per pound gross 
weight which was obtained from the carlot sales may be applied 
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to the 59340 pounds gross weight of bananas sold through the 
store. The following table shows the approximate profits per 
carload when calculated on this basis: 


Net returns from eight cars sold intact $ 10021.77 
Net returns for bananas sold through 
store (59340 x 5.4¢) 3204.36 
13226.13 
Less amount remitted or charged 
to complainant 8503.00 
Total Gross Profit 4723.13 


Total Gross Profit per Car (4723.13~15) 314.91 


On the basis of the foregoing figures, it cannot be said that the 
amount respondent remitted to complainant was less than that 
agreed upon between the parties. In fact the report of investiga- 
tion reveals that the gross profit of $314.91 per car retained by 
respondent was considerably less than the gross profit obtained 
on some of the Central American bananas which respondent sold 
at the time of this transaction. Accordingly, it is concluded that 
respondent fulfilled its obligation under the contract and re- 
mitted to complainant the full amount due thereunder, and for 
this reason the complaint should be dismissed. 


A third ground for the dismissal of this complaint is that 
there has been an accord and satisfaction which bars complain- 
ant from any further recovery. On December 13, 1947, respond- 
ent sent complainant a letter which reads, in part, as follows: 


“PER TELEPHONE CONVERSATION, WE ARE RE- 
MITTING YOU AS PER OUR AGREEMENT WITH YOU, 
214 PER CWT. IT WAS YOUR WISH THAT WE UNLOAD 
THESE CARS, AND SET A PRICE ON THEM, AS WE 
REFUSED TO HANDLE THEM ON PURELY A CON- 
SIGNMENT BASIS.” 


The letter lists the car numbers and weights of each of the 15 
carloads of bananas and a remittance was enclosed on the basis 
of the total weight of bananas at 214 cents per hundredweight, 
with a notation “Check attached to cover all cars.” This letter 
and remittance were received by complainant and the enclosed 
check was cashed. All the elements of an accord and satisfaction 
appear in this case. Williston on Contracts, Revised edition, sec- 
tions 129, 1854-1856. Respondent tendered an amount as full 
settlement of an unliquidated and uncertain indebtedness, which 
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tender was accepted by complainant. This completes the accord 
and satisfaction and complainant is estopped to deny that the 
claim was fully satisfied thereby. 

For the reasons stated above, this complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served on the parties. 


(No. 2964) 


SIDNEY NEWMAN & COMPANY, INC. v. BUSTER J. SCOFERO. PACA 
Doc. No. 5622. Decided October 19, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold produce to respondent for an agreed 
purchase price, but that the latter failed to pay for the commodity, and 
where respondent failed to file an answer to the complaint, it is held, 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint, and his failure to pay the purchase price 
is a violation of the act for which complainant should be awarded repa- 
ration. 


Sidney Newman & Co., Inc., of New York, New York, complainant, pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
Informal complaint was received May 24, 1951. Formal repara- 
tion complaint was filed August 9, 1951, wherein complainant 
seeks to recover $277.30 due on produce sold by complainant, to 
respondent, during February and March 1951. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant August 30, 1951. On September 15, 1951, copies of 
the report of investigation and the formal complaint were served 
upon respondent. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8(c) of the 
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rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent did 
not file an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Sidney Newman & Company, Inc., is a cor- 
poration, and its address is 207 Franklin Street, New York City, 
New York. 

2. Respondent, Buster J. Scofero, is an individual, whose ad- 
dress is 10 Bedford Street, Rochester, New York. Respondent 
was not licensed at the time of the transactions involved in this 
case, but was subject to license. Respondent subsequently applied 
for and was issued a license, at which time respondent paid 
arrearage covering the period of the transactions herein involved. 

3. On or about February 23, 1951, in the course of interstate 
commerce, complainant sold to respondent 137 bags of Florida 
No. 1 potatoes at $1.40 per bag, or a total purchase price of 
$191.80, f.0.b., New York City. 

4. On or about March 1, 1951, in the course of interstate com- 
merce, complainant sold to respondent 47 packages of North Ca- 
rolina yams at $1.50 per package and 10 packages of North Ca- 
rolina Hanover salad at $1.50 per package, or a total purchase 
price of $85.50, f.o.b., New York City. 

5. On or about February 23 and March 1, 1951, respectively, 
complainant shipped to respondent produce which conformed 
with the terms of the contracts. 

6. Upon arrival at destination respondent accepted the produce, 
but. did not pay the purchase prices totaling $277.30, or any part 
thereof. 

7. Informal complaint was received May 24, 1951, which was 
within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes an admission of the facts alleged in the complaint as 
provided in the rules of practice (7 CFR 47.8(c)). 

Complainant sold Florida potatoes and North Carolina yams 
and Hanover salad to respondent for agreed purchase prices to- 
taling $277.30. Respondent accepted the produce, but has not 
paid the purchase prices. The record discloses that respondent 
admits his liability, but claims to be financially unable to make 
payment. 
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Respondent’s failure to pay complainant the agreed purchase 
prices is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $277.30, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $277.30, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2965) 


OSCEOLA FRUIT DISTRIBUTORS v. EMBREY PRODUCE COMPANY. 
PACA Doc. No. 5621. Decided October 19, 1951. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold citrus fruit to respondent, but that 
the latter failed to pay the full purchase price, and where respondent 
failed to file an answer to the complaint, it is held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and its failure to pay the full 
purchase price is a violation of the act for which reparation should be 
awarded complainant. 

Mr. Ellis F. Davis, of Kissimmee, Florida, for complainant. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received May 4, 1951. Formal reparation 
complaint was filed August 27, 1951, alleging that complainant 
sold citrus fruit to respondent in December 1950, but that re- 
spondent has made only part payment, leaving a balance due 
complainant of $1,111, no part of which has been paid. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney Sentember 8, 1951. On Sentember 10, 
1951, copies of the report of investigation and the formal com- 
plaint were served upon respondent. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of 
practice, failure to file an answer would constitute a waiver of 
oral hearing and an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Osceola Fruit Distributors, is a partnership 
composed of Hilda G. Ivey and George Lester Ivey, whose ad- 
dress is Vine Street, Kissimmee, Florida. 

2. Respondent, Embrey Produce Company, is a partnership 
composed of H. R. Embrey and T. P. Embrey, whose address is 
LaGrange, Georgia. At the time of the transactions complained 
of herein respondent was licensed under the act. 

3. On or about December 16, 1950, in the course of interstate 
commerce, complainant sold to respondent 50 1-3/5 bushel boxes 
of oranges at $3 per box, 404 4/5 bushel bags of oranges at $1.40 
per bag, and 100 4/5 bushel boxes of tangerines at $2.50 per 
box, or a total purchase price of $965.60, f.o.b., Kissimmee, 
Florida. 

4. On or about December 20, 1950, in the course of interstate 
commerce, complainant sold to respondent 500 20-pound bags 
of oranges at 75 cents per bag, 252 4/5 bushel bags of oranges 
at $1.40 per bag, and 124 boxes of tangerines at $2 per box, or 
a total purchase price of $975.80, f.o.b., Kissimmee, Florida. 

5. Produce which conformed with the terms of the contracts 
of December 16 and December 20, 1950, was shipped by com- 
plainant from Kissimmee, Florida, to respondent in LaGrange, 
Georgia. Upon arrival at destination respondent accepted the 
produce. 

6. Respondent sent complainant its check for $965.60 Decem- 
ber 14, 1950, but the check was dishonored due to insufficient 
funds. 

7. Respondent sent complainant its check for $1,200.80 on 
December 18, 1950, but stopped payment before complainant 
could cash the check. 

8. During January, February and March 1951, respondent paid 
complainant $830.40, leaving a balance due of $1,111, no part 
of which has been paid. 

9. Informal complaint was received May 4, 1951, which was 
within nine months after these causes of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer constitutes a waiver 
of oral hearing and an admission of the facts alleged in the 
complaint as provided in the rules of practice (7 CFR 47.8(c)). 

The facts admitted are that complainant sold oranges and tan- 
gerines to respondent in December 1950. The produce was ship- 
ped in interstate commerce and accepted by respondent, who 
made part payment, but has not paid the balance due of $1,111, 
or any part thereof. 

Respondent’s failure to pay the full purchase prices in con- 
nection with these transactions is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $1,111, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $1,111, with interest thereon 
at the rate of 5 percent per annum from January 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2966) 


FLORIDA PLANTERS, INC. v. LORD & SPENCER COMPANY. PACA 
Docket No. 5608. Decided October 23, 1951. 


Failure to Pay Purchase Price—Admission of Liability 


Where complainant sold cabbage to respondent and the latter failed to pay 
the purchase prices and filed an answer admitting the allegations in the 
complaint, held, respondent’s failure to pay the purchase prices is in 
violation of the act for which reparation should be awarded complainant. 

* Tul'an C. Cethoun, of Pa'a'ka, Florida. for complainant. Lord & Spencer 
Company, of Boston, Mas:achusetts, respondent, pro se. Mr. E. D. Mul- 
ville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 US.C. 499a et seq.) 
Informal complaint was received October 31, 1950. Formal re- 
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paration complaint was filed July 23, 1951, alleging that complain- 
ant sold five carloads of cabbage to respondent in March 1950, 
but that respondent has not paid the purchase prices totaling 
$2,667. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney August 16, 1951. On the same date copies 
of the report of investigation and the formal complaint were 
served upon respondent. Respondent filed an answer September 
6, 1951, admitting the allegations in the complaint. 


FINDINGS OF FACT 


1. Complainant, Florida Planters, Inc., is a corporation, and 
its address is Hastings, Florida. 

2. Respondent, Lord & Spencer Company, is a corporation, 
and its address is 31 Fargo Street, Boston, Massachusetts. At 
the time of the transactions complained of herein respondent 
was licensed under the act. 

3. On or about March 6, 1950, in the course of interstate com- 
merce, complainant sold to respondent five carloads of U.S. No. 1 
Green cabbage at $1.95 per crate, delivered, for the first four 
cars and $1.85 per crate, delivered, for the last car, or for pur- 
chase prices totaling $2,667. 

4. Complainant shipped cabbage which conformed with the 
terms of the contract in car BREX 74917 on March 6, 1950, in 
car WFEX 62514 on March 7, 1950, in car FGEX 57111 on March 
8, 1950, and in cars CX 50215 and WFEX 68276 on March 9, 
1950, from Hastings, Florida, to respondent in Boston, Mas- 
sachusetts. 

5. Upon arrival: at destination respondent accepted the cab- 
bage, but has not paid the purchase prices, or any part thereof. 

6. Informal complaint was received October 31, 1950, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


The facts alleged and admitted in this case are that complain- 
ant sold, to respondent, five carloads of cabbage for delivered 
purchase prices totaling $2,667. The produce was shipped in in- 
terstate commerce and accepted by respondent upon delivery, 
but respondent has not paid the purchase prices, or any part 
thereof. 

Respondent’s failure to pay the purchase prices in connection 
with these transactions is in violation of section 2 of the act. 
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Complainant should be awarded reparation in the amount of 
$2,667, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $2,667, with interest thereon 
at the rate of 5 percent per annum from April 1, 1950, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 2967) 


S. S. SAWYER, INC. v. NATHAN GORDON. PACA Doc. No. 5269. 
Decided October 23, 1951. 


Failure to Pay Net Proceeds—Default 


Where complainant alleged in its complaint that it consigned to respondent 
a truckload of cabbage and cauliflower to be sold for complainant’s 
account, but that respondent failed to pay the balance of the net pro- 
ceeds realized from the sale of the commodity, and where respondent 
failed to file an answer to the complaint, it is held, that his failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and his failure to pay the balance 
of the net proceeds is a violation of the act for which reparation should 


be awarded complainant. 
S. S. Sawyer, Inc., of Hastings, Florida, complainant, pro se. Mr. E. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
Informal complaint was received April 3, 1951. Formal repara- 
tion complaint was filed September 11, 1951, alleging that com- 
plainant consigned to respondent, to be sold for complainant’s 
account, a truckload of cabbage and cauliflower, but that re- 
spondent has paid only a portion of the net proceeds, leaving 
a balance due of $900. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant September 14, 1951. On September 13, 1951, copies 
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of the report of investigation and the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
and that, in accordance with section 47.8(c) of the rules of prac- 
tice, failure to file an answer would constitute a waiver of oral 
hearing and an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, S. S. Sawyer, Inc., is a corporation, and its 
address is Hastings, Florida. 

2. Respondent is an individual, Nathan Gordon, whose address 
is 5th & Neal Streets, N. E., Washington, D. C. At the time of 
the transaction complained of herein respondent was licensed 
under the act. 

8. On or about March 7, 1951, in the course of interstate com- 
merce, complainant consigned to respondent, to be sold for com- 
plainant’s account, 337 sacks of green cabbage and 234 crates 
of cauliflower. 

4. On or about March 7, 1951, complainant shipped cabbage 
and cauliflower which conformed with the terms of the agree- 
ment, by truck, from Hastings, Florida, to respondent in Wash- 
ington, D. C. 

5. Upon arrival at destination respondent accepted and sold 
the produce and rendered an account of the sales to complainant 
showing net proceeds of $1,566.95. ; 

6. Respondent paid complainant $366.95 on May 25, 1951, and 
$300 on June 28, 1951, leaving a balance due of $900, no part | 
of which has been paid. 

7. Informal complaint was received April 3, 1951, which was 
within nine months after this cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
st:tutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice 
(7 CFR 47.8(c)). 

The facts admitted are that complainant consigned a truckload 
of cabbage and cauliflower to respondent, to be sold for com- 
plainant’s account, on or about March 7, 1951. The produce was 
shipped in interstate commerce and accepted by respondent. Re- 
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were § spondent sold the cabbage and cauliflower for net proceeds of 


$1,566.95, but has only paid complainant $666.95, leaving a ba- 
lance due of $900, no part of which has been paid. 
Respondent’s failure to pay the net proceeds in connection with 
this transaction is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $900, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $900, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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RUSHTON & Co. v. J. D. HAMILTON FRUIT Co., AND L. A. COOPER 


& Sons. PACA Doc. No. 5120. Decided October 26, 1951. 
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Failure to Pay Amount Advanced 





Where complainant, a broker, negotiated a sale of apples and the seller 
shipped apples, which conformed with the terms of the contract to the 
purchaser, and complainant advanced payment to the seller for the 
purchaser, but the purchaser failed to reimburse complainant, it is 
he'd, the purchaser’s failure to make payment to the complainant for 
tho sum advanced for its account is a violation of the act for which 
reparation should be awarded complainant. 
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Defense of Decay Waived by Subsequent Agrcement 






Where seller agreed to ship apples to a purchaser at certain dates and 
was prepared to deliver apples which conformed with the terms of the 
contract at the time specified, but the purchaser requested a delay in 
delivery, and upon notification the following month that the apples 









m- showed decay, agreed to pay additional storage charges and further 
‘ts agreed to pay for reconditioning, held, the purchaser cannot claim the 
ice apples were not up to contract requirements at the time originally pro- 
vided for delivery. 
ad When Title Intended to Pass © 
n- ; a 
Where there is no provision in sale to indicate an f.o.b. when title is intended 





to pass it is assumed that title does not pass until the produce is 
delivered to a carrier. 
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Assumption by Buyer of Risk of Loss 


Risk of loss ordinarily follows title, but if delivery is delayed through the 
fault of, or at the request of, the buyer, risk of loss is his with respect 
to any loss which might not otherwise have occurred. 


Effect of Failure to File Cross-Complaint within 
Limitation Pcriod—Recoupment or Set-Off 


Where respondents failed to file their cross-complaints within the nine 
months statuatory period they should be dismissed as to affirmative 
relief, but they may be considered as to recoupment or set-off against 
the claim filed by complainant in reduction of reparation due com- 
plainant, since the cross-claims arose in connection with the same trans- 
action. 

. John Philip Coghlan, of San Francisco, California, for complainant. 
Mr. J. A. Adams, of Wenatchee, Wisconsin, for respondent, J. D. Hamil- 
ton Fruit Co. and Messrs. James E. Mack and Robert E. Hauser, of 
Palo Alto, California, for respondent L. A. Cooper & Sons. Mr. Will:am 
L. Anderson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
wherein complainant seeks to recover a sum alleged to have been 
advanced to respondent L. D. Hamilton Fruit Co., hereinafter 
referred to as Hamilton, in connection with a sale of apples ne- 
gotiated by complainant between Hamilton and respondent L. A. 
Cooper & Sons, hereinafter referred to as Cooper. 

Informal complaint was received September 10, 1949. Formal 
complaint was filed January 31, 1949, alleging that complainant, 
as broker, negotiated a sale of apples on behalf of respondent 
Hamilton to respondent Cooper; that Cooper made a deposit and 
part payment; that complainant advanced the balance due to 
Hamilton; that Cooper has refused to reimburse complainant for 
the difference advanced, claiming the apples did not meet con- 
tract requirements; and that Hamilton has refused to repay com- 
plainant on the grounds that there was full compliance with the 
terms of the contract. Complainant seeks to have this question 
resolved and recover the sum of $612.59 from the respondents. 

A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon 
complainant’s attorney April 1, 1949. On the same date, copies 
of the report of investigation and the formal complaint were 
served upon the respondents. 
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On April 18, 1949, Hamilton filed a cross-complaint against 
Cooper, alleging conformance with the terms of the contract, and 
that Cooper was indebted to Hamilton for shipping charges 
amounting to $162.22, in addition to the sum due Rushton. 


On April 29, 1949, Cooper filed an answer to Rushton’s formal 
complaint and a cross-complaint against Hamilton. It alleged 
that after the first shipment of apples, pursuant to this con- 
tract, Cooper rescinded the contract because the apples did not 
meet contract specifications, due to decay; that they were not of 
merchantable quality; and that they were not suitable for ex- 
port. As a second defense, the answer alleged breach of an im- 
plied warranty in that the apples shipped were not of merchant- 
able quality and not suitable for export. As a third defense, and 
counterclaim against Hamilton, Cooper alleged breach of war- 
ranty as to merchantable quality and suitableness for export, 
and also that Hamilton, through his agent Rushton, warranted 
that the apples would keep in cold storage for several months. 
It was further alleged that as a result of Hamilton’s breach of 
contract, Cooper is entitled to a refund of his $600 deposit and 
the further sum of $400 as damages. 


On May 16, 1949, Cooper filed a reply to Hamilton’s cross- 
complaint setting up substantially the same defenses contained 
in his answer to the formal complaint and as an additional de- 
fense alleged that all causes of action in favor of Hamilton’s 
cross-complaint are barred by section 449f of the Perishable Agri- 
cultural Commodities Act, contending that no complaint was filed 
within nine months after the cause of action accrued. 


On May 23, 1949, Hamilton filed an answer to the formal com- 
plaint and a reply to Cooper’s answer. Hamilton’s answer admits 
all the allegations contained in the formal complaint. His reply 
takes exception to the allegations contained in Cooper’s answer 
and cross-complaint. 


Oral hearings in this proceeding were held in San Francisco, 
California, on June 1, 1950, and in Wanetchee, Washington, on 
June 15, 1950. Appearances were noted by counsel on behalf of 
complainant and Cooper at the San Francisco hearing and by 
counsel on behalf of Hamilton at the Wenatchee hearing. 


FINDINGS OF FACT 


1. Complainant, Alfred Rushton, is an individual trading as 
Rushton & Co., whose address is 440 Davis Street, San Francisco, 
California. 
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2. Respondent, L. A. Cooper & Sons, is a partnership com- 
posed of Lawrence A. Cooper and Lester A. Cooper, whose address 
is 204 Davis Street, San Francisco, California. Respondent was 
not licensed at the time of the transaction involved in this pro- 
ceeding but was subject to license. Subsequently respondent paid 
arrearage covering the period of the transaction here involved. 


8. Respondent, J. D. Hamilton Fruit Co., is a corporation whose 
address is Wenatchee, Washington. The contract, however, was 
made with John D. Hamilton, an individual, who, at the time 
of the transaction, was trading as J. D. Hamilton Fruit Co., and 
was licensed under the act. In August 1948 J. D. Hamilton Fruit 
Co. was incorporated and the corporation was licensed November } 
9, 1948. 

4. On or about October 24, 1947, in the eourse of interstate 
commerce, complainant, acting as agent for John D. Hamilton, 
an individual trading as J. D. Hamilton Fruit Co., sold to Cooper 
for export to Manila, Philippine Islands, 600 cartons of Golden 
Delicious apples at $3.90 per carton, f.o.b. Wenatchee District, 
Washington, plus 6 cents per carton for strapping and marking 
at shipping point, if wanted by Cooper. It was agreed that re- 
spondent would advance $1 per carton, or $600, this deposit to 
be applied against the total purchase price. This transaction 
was confirmed by the exchange of correspondence between Ha- 
milton and complainant who delivered to Cooper an instrument 
entitled “Standard Confirmation of Sale’ embodying the terms 
of the agreement and including the terms “F.O.B. Acceptance 
Final.” Cooper made no objection upon receipt of the confirma- 
tion of sale and promptly, thereafter, made the agreed advance 
_ payment of $600. Under the terms of the sale 300 cartons were 
to be shipped by Hamilton to arrive in San Francisco, California, 
not later than November 14, 1947, and the remaining 300 cartons 
were to be shipped by Hamilton to arrive in San Francisco, Ca- 
lifornia, not later than November 24, 1947. It was further agreed 
that an export form certificate would accompany each shipment. 


5. Complainant, as broker for Hamilton, was to “collect, de- 
liver, remit” to Hamilton. In order to expedite the export ship- 
ments involved herein, complainant agreed to guarantee the credit 
of Cooper as Hamilton would not assume the risk of collection 
or extend credit. 

6. Cooper requested one or more delays in the shipment of 
the apples, for the reason that he was unable to arrange for ex- 
port shipment, and agreed to assume storage charges. Cooper’s 
request for delay in shipment was not made in reliance upon any 
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statements by complainant to the effect that the apples would 
keep in good condition for several months. 

7. On or about December 2, 1947, Cooper was advised that the 
apples were showing 4 percent decay. Cooper issued instructions 
to the effect that, after reconditioning, 200 cartons should be 
shipped to San Francisco so as to arrive not later than December 
19, 1947. In accordance with Cooper’s instructions Hamilton re- 
conditioned and shipped 200 cartons of apples on December 13, 
1947, on which date a Federal-State inspector issued an export 
form certificate showing the apples contained no decay and met 
the United States requirements for export. 

8. On December 19, 1947, after inspection by complainant and 
Cooper, these 200 cartons of apples were shipped to Manila, and 
Cooper did not at that time make known to complainant or Ha- 
milton his intention to rescind the contract of sale because of 
the condition of said apples. 

9. The purchase price for the 200 cartons of apples, plus 
strapping, marking and storage charges was $792, which sum 
was paid by Cooper to complainant, and complainant forwarded 
the amount to Hamilton. 

10. Eighty-five cartons of apples were lost in the process of 
reconditioning, but an adjustment as to 40 of these cartons was 
reached between Hamilton and the packer, and Cooper was re- 
leased from his obligation to pay for them. At complainant’s sug- 
gestion, Cooper agreed to have the remaining balance of 315 
cartons of apples shipped to Oakland, California, to be sold for 
his account. 

11. The purchase price for the 315 cartons of apples plus re- 
conditioning was $1,491.60 and Cooper’s deposit of $600 reduced 
the balance due to $891.60. Cooper did not make payment and 
complainant, in accordance with his agreement to guarantee pay- 
ment, sent a check to Hamilton for that amount less a commission 
of $25.75. 

12. Resale of the 315 cartons netted $279.01, which amount 
reduced the balance due of $891.60 to $612.59. As complainant 
had advanced payment on Cooper’s behalf, he billed Cooper for 
the difference of $612.59, but Cooper refused to pay. Hamilton 
also refused to reimburse complainant. 

18. An informal complaint was filed September 10, 1948, which 
was within nine months after the cause of action accrued. 

14. Hamilton’s cross-complaint was filed on April 18, 1949, 
which was not within nine months after the cause of action 
accrued. 
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15. Cooper’s cross-complaint was filed on April 29, 1949, which 
was not within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant acted as broker for respondent Hamilton, the ship- 
per, and agreed, under the terms of such agency, to guarantee 
payment by respondent Cooper, the buyer. Cooper made payment 
on the first shipment of the apples involved herein, but not on the 
second shipment thereof and complainant paid respondent Ha- 
milton for that shipment. Complainant has been unable to collect 
from Cooper or Hamilton the amount advanced. Complainant’s po- 
sition is that if there was a good delivery in accordance with the 
terms of the contract, then Cooper is obligated to pay complainant 
for the amount advanced on his behalf. On the other hand, com- 
plainant contends that if there was not a good delivery, then he 
is entitled to reimbursement from Hamilton. The amount in con- 
troversy is $612.59, as complainant received the sum of $279.01 
realized on the resale of the last shipment. 

The contract of sale was consummated by telephone between the 
parties in Washington and California. Since the Uniform Sales 
Act has been adopted by both States, to the extent State law is 
applicable, there is no conflict of laws problem. 


There is nothing in the record to indicate that the parties ex- 
pressed any clear intention as to when title to the apples should 
pass to Cooper. The contract of sale provided for delivery f.o.b. 
Wenatchee District, Washington. It is assumed therefore that title 
was not intended to pass until they had been delivered to a carrier 
(Rule 5, Section 1739, Civil Code of California; Section 5836-19, 
Revised Statutes of Washington). 

Although risk of loss ordinarily follows title, there are other 
circumstances which may determine risk of loss. Thus, if delivery 
is delayed through the fault of, or at the request of, the buyer, 
risk of loss is his with respect to any loss which might not other- 
wise have occurred. (Section 1742, Civil Code of California; Sec- 
tion 5836-22, Revised Statutes of Washington). 

It appears that Hamilton was prepared, at the times specified, 
to deliver apples which would have complied with the terms of 
the contract, but that shipment was delayed at Cooper’s request. 
On December 2, 1947, Hamilton advised that the apples were 
showing 4 percent decay. Cooper then agreed to reimburse Hamil- 
ton for the costs of reconditioning apples which had decayed, 
which would indicate that Cooper did not regard the deteriora- 
tion as abnormal. Having asked for delay in shipment and agreed 
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to pay additional storage charges, and further agreed to pay for 
reconditioning, Cooper is in no position to claim that the apples 
were not up to contract at the times originally provided for de- 
livery. 

It is asserted that upon receipt of the first shipment of 200 car- 
tons of apples Cooper was dissatisfied with their condition and, 
for that reason, immediately made known to complainant his in- 
tention to rescind the contract. Whether, under the circumstan- 
ces, he was entitled to rescind the contract is open to serious 
doubt. In any case, the evidence of record does not justify the 
conclusion that he attempted to effect a rescission. 

We conclude that Hamilton fulfilled his obligations under the 
terms of the contract and that Cooper has failed to substantiate 
his defense. The price of the last shipment was $891.60 and 
$279.01 was realized on resale. The damages sustained is the dif- 
ference of $612.59, no part of which has been paid by Cooper. 
Under the agreement to guarantee Cooper’s account, complainant 
paid Hamilton in full. The failure of Cooper to pay complainant 
the sum of $612.59, advanced for his account, constitutes a viola- 
tion of section 2 of the act for which complainant should be award- 
ed reparation against Cooper, with interest, and the facts should 
be published. The complaint should be dismissed as to J. D. Ha- 
milton Fruit Co. 

Failure of respondents to file their claims within the required 
nine months statutory period requires dismissal of their claims 
for affirmative relief, although they may be considered as re- 
coupment or set-off against the claim filed by complainant in re- 
duction of reparations due complainant, since the counterclaims 
arose in connection with the same transaction. Anonymous, 6 A.D. 
231. Respondent Hamilton’s counterclaim against respondent Coo- 
per for $162.22 for freight charges is not a defense against the 
original complaint, but a request for affirmative relief and, there- 
fore, cannot be granted. 

Respondent Cooper has already been given credit on the pur- 
chase price for its $600 deposit and is thus not entitled to a refund 
of that amount. Furthermore, Cooper has failed to support its 
claim of $400 damages. We also conclude therefore that both 
counterclaims should be dismissed. 


ORDER 


Within 30 days from the date of this decision, respondent 
Cooper shall pay to complainant, as reparation, $612.59, with 
interest thereon at 5 percent per annum from January 8, 1948, 
until paid. 
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The complaint is dismissed as to J. D. Hamilton Fruit Co. 
The cross-complaint of respondent Hamilton is dismissed. 
The cross-complaint of respondent Cooper is dismissed. 


The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 


(No. 2969) 


HALF MOON FRUIT AND PRODUCE COMPANY v. MARTIN DISTRIBUT- 
ING COMPANY AND LA GRANDE FRUIT COMPANY. PACA Doc. 
No. 5526. Decided October 29, 1951. 


Failure to Pay Purchase Price 


Where complainant sold watermelons to respondent, and the watermelons 
which conformed with the terms of the contract, were loaded on the 
truck of respondent’s purchaser, but respondent failed to pay the pur- 
chase price, held, its failure to pay is a violation of the act and com- 
plainant is entitled to an award of reparation in the amount of the pur- 


chase price. 


Lack of Liability of Seller for Damages in Transit— 
Effect of Inspection at Destination— Unlawful Rejection 


Under an f.o.b. sale the seller is not responsible for damages in transit. 
The buyer has a right of inspection at destination, but only for the 
purpose of determining that the produce shipped complied with the 
terms of the contract, and the buyer may not reject the produce be- 
cause of damage or deterioration which occurred in transit. 


Existence of Privity Essential to Maintenance 
of Action on Contract 


It is essential to the maintenance of an action on a contract that there 
should subsist a privity between complainant and respondent in respect 
to the matter sued upon; hence, the complaint with respect to one of the 
repsondents and the latter’s counterclaim should be dismissed for failure 
to establish existence of privity. 

Half Moon Fruit & Produce Company, of San Francisco, California, com- 
plainant, pro se. Martin Distributing Company, of Portland, Oregon, 
respondent, pro se. Mr. Carl G. Helm, Jr., of La Grande, Oregon, for 
respondent La Grande Fruit Company. Mr. E. D. Mulville, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received January 11, 1951. Formal repa- 
ration complaint was filed February 9, 1951, alleging that com- 
plainant sold to respondent Martin Distributing Company a truck- 
load of watermelons on or about July 21, 1950, which was picked 
up by respondents’ truck, but that neither respondent has paid 
the purchase price of $336.48, or any part thereof. 


A copy of the report of investigation made by the Regulatory 
Division of the Fruit and Vegetable Branch was served upon com- 
plainant April 3, 1951. On April 2, 1951, copies of the report of 
investigation and the formal complaint were served upon re- 
spondents. 


Respondent Martin Distributing Company filed an answer on 
April 10, 1951, denying that he was the purchaser, but alleging 
that he acted as broker, making the purchase for respondent La 
Grande Fruit Company, all of which was known to complainant’s 
sales representative. 

Respondent La Grande Fruit Company filed an answer on May 
7, 1951, admitting an f.o.b. sale by complainant to respondent 
Martin Distributing Company. La Grande Fruit Company alleged 
that it purchased the watermelons from Martin Distributing Com- 
pany, but that the sale was subject to an inspection upon arrival, 
and that the watermelons were overripe and unmarketable when 
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charges, together with attorney’s fees. 


Since the amount involved does not exceed $500, the issues are 
decided under the shortened procedure provided for in section 
47.20.0f the amended rules of practice. Complainant filed a reply 
on May 24, 1951, refuting allegations made in respondent La 
Grande Fruit Company’s answer. By letter dated June 14, 1951, 
complainant requested that its formal complaint and reply, to- 
gether with evidence and exhibits submitted, be considered as 
its opening statement of fact. The attorney for respondent La 
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his answer and attached exhibits be considered as his answering 
statement. 
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FINDINGS OF FACT 


1. Complainant, Half Moon Fruit and Produce Company, is a 
partnership composed of Adolph H. Paganucci, Hector J. Giuntini, 
Sr., and Emil J. Giovannetti, whose address is 161 Washington 
Street, San Francisco, California. 

2. Respondent La Grande Fruit Company is a corporation, 
whose address is La Grande, Oregon. At the time of the trans- 
action complained of herein, this respondent was licensed under 
the act. 

38. Respondent Leigh S. Martin is an individual, trading as 
Martin Distributing Company, whose address is 234 S. E. Alder 
Street, Portland, Oregon. At the time of the transaction com- 
plained of herein, this respondent was licensed under the act. 

4. On or about July 21, 1950, in the course of interstate com- 
merce, complainant sold to respondent Martin Distributing Com- 
pany 24,471 pounds of watermelons at $27.50 per ton, or a total 
purchase price of $336.48 f.o.b. Huron, California. 

5. Respondent Martin Distributing Company sold the water- 
melons to respondent La Grande Fruit Company at $30 per ton. 

6. On or about July 21, 1950, complainant’s watermelons, which 
conformed with the terms of the contract, were inspected by a 
California State inspector at Huron, California. The watermelons 
were certified as having met the requirements of the Agriculture 
Code as to quality and condition. 

7. On or about July 21, 1950, upon instructions from respond- 
ent Martin Distributing Company, complainant loaded the water- 
melons on respondent La Grande Fruit Company’s truck in Huron, 
California. This respondent’s trucker then picked up 90 crates 
‘of cantaloups from a nearby shipper and placed them in the truck 
with the watermelons. La Grande Fruit Company’s trucker, over 
complainant’s objection, top-iced the cantaloups with 1,500 pounds 
of ice. 

8. The watermelons were transported in La Grande Fruit Com- 
pany’s truck from Huron, California, in interstate commerce, 
during extremely hot weather, arriving at La Grande, Oregon, 
their destination, on Sunday, July 23, 1950. Federal-State of Ore- 
gon inspection on July 26, 1950, showed the watermelons to be 
overripe and that they averaged approximately 50 percent rot. 

9. Respondent La Grande Fruit Company dumped the water- 
melons on July 27, 1950. 

10. Respondent Martin Distributing Company has not paid 
complainant the contract price of $336.48, or any part thereof, 
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11. Informal complaint was received January 11, 1951, which 
was within nine months after this cause of action accrued. 


CONCLUSIONS 


The watermelcns were sold by complainant to Martin Distri- 
buting Company. Martin Distributing Company sold the water- 
melons to respondent La Grande Fruit Company and the latter 
respondent sent a truck to Huron, California, and transported 
the melons to La Grande, Oregon. At the time of loading, La 
Grande Fruit Company’s truck driver advised complainant that, 
in addition to the watermelons, the truck would carry 90 crates 
of cantaloups, and that he would top-ice the cantaloups upon 
completion of his loading. Complainant advised the trucker not 
to do this as, due to the exceedingly warm weather and the high 
heat contained in the watermelons, the high humidity resulting 
from melting ice would “cook” the watermelons. La Grande Fruit 
Company’s trucker, however, loaded the cantaloups with the wa- 
termelons and added top ice to the cantaloups. 

Official inspection at the time of loading showed the water- 
melons to be in good condition. The watermelons were in transit 
from July 21 to July 23, along a route with prevailing maximum 
temperatures ranging around 100 degrees, Fahrenheit, and a Fed- 
eral-State inspection three days after arrival disclosed that the 
watermelons were overripe and showed approximately 50 percent 
rot. Respondents refused to pay complainant. 

Upon instructions from the buyer, the complainant loaded the 
produce on the truck of respondent La Grande Fruit Company 
at Huron, California, and the watermelons were in good condi- 
tion at that time. Complainant is not responsible for damages 
in transit, as this was an f.o.b. sale. In any f.o.b. sale the buyer 
has a right of inspection at destination, but only for the purpose 
of determining that the produce shipped complied with the terms 
of the contract. Such right of inspection does not imply any right 
of rejection by the buyer because of damage or deterioration 
which occurred in transit. 

We conclude that complainant fulfilled its obligations under 
the terms of the contract and is entitled to payment for the water- 
melons. We further conclude that the contract was between com- 
plainant and respondent Martin Distributing Company and that 
this respondent’s failure to pay the purchase price of $336.48 is 
in violation of the act. Reparation should be awarded complainant 
against re:pondent Martin Distributing Company in the amount 
of $336.48, with interest, and the facts should be published, 
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No privity of contract appears to have existed between com- 
plainant and respondent La Grande Fruit Company and thus we 
conclude that the complaint should be dismissed with respect to 
this respondent. La Grande Fruit Company’s counterclaim should 
also be dismissed for the same reason. 


ORDER 


Within 30 days from the date of this order respondent Martin 
Distributing Company shall pay to complainant, as reparation, 
$336.48, with interest thereon at the rate of 5 percent per annum 
- from August 1, 1950, until paid. 

The complaint is dismissed as to La Grande Fruit Company. 

Respondent La Grande Fruit Company’s counterclaim is dis- 
missed. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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BABYLON MILK AND CREAM COMPANY v. CHARLES F. BRANNAN, 
SECRETARY OF AGRICULTURE OF THE UNITED STATES.* (U.S.D.C. 
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UNITED STATES DISTRICT COURT OF NEW YORK 






ion, 
lum 
Civil 10342 
; Ruling of Judicial Officer Affirmed—Denial and Granting of 
dis- Motions for Summary Judgment—Dismissal of Complaint 









Upon affirming the Judicial Officer’s ruling as in all respects in accordance 
with law, the Court denied the plaintiff’s motion for summary judg- 
ment, granted the defendant’s motion for summary judgment and dis- 
missed the complaint in this action. 


HARRY POLIKOFF and GUGGENHEIMER & UNTERMYER, Attorneys 
for plaintiff. J. VINCENT KEOGH, United States Attorney, for defend- 
ant, by MORRIS K. SIEGEL, Assistant United States Attorney, 
J. STEPHEN DOYLE, Special Assistant to the Attorney General. J. C. 

KRAUSE, Attorney, Oftice of the Solicitor, U. S. Department of Agri- 

culture. MAURICE A. GELLIS, Attorney for Amici Curiae, by FRANK 

B. LENT, of Counsel. 


INCH, J. 


led. 
















This cause having come on to be heard on motions for sum- 
mary judgment made by the respective parties herein, oral argu- 
ment and briefs having been presented, the Court having con- 
sidered the pleadings, the certified transcript of the record of 
the proceeding before the Secretary of Agriculture under Sec. 
8c(15) (A) of the Agricultural Marketing Agreement Act of 
1937 and the arguments, and having concluded that the evidence 
in the record of the administrative proceeding supports the find- 
ings of fact and the ruling of the Judicial Officer of the United 
States Department of Agriculture, and the Court, on August 1, 
1950, having rendered and filed its decision, 


NOW, on motion of J. VINCENT KEOGH, United States At- 
torney for the Eastern District of New York, attorney for de- 
fendant, it is 

















*8 A.D. 1083; 8 A.D. 1239.—Ed. 
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ORDERED, ADJUDGED AND DECREED as follows: 


(1) The ruling of the Judicial Officer of the United State: 
Department of Agriculture is in all respects in accordance with 
law and is hereby affirmed; 

(2) The plaintiff’s motion for summary judgment is hereb 
denied and the defendant’s motion for summary judgment i 
hereby granted; 

(3) The Complaint in this action is hereby dismissed; and 

(4) The Costs taxed by the Clerk of the Court in the sum 
of $20.00 shall be paid by the plaintiff and judgment be entered 
therefor. 


Public Library 
Detroit, Mich. 
General Information 


r&B 4 1952 








